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Abstract: In the casé.autsi v. Italy the European Court of Human Rights ruled twicahenvalidity of

the presence of crucifixes in public school classrs of a country where the principle of secularism
rules. In the first judgement, the consideratiortha children’s religious freedom and, implicitiheir
best interest helped the Court to justify the podlin of the symbols, although it was not the main
argument for it. However, the Great Chamber revotkesl decision, considering the presence of these
symbols in classrooms adequate under the Europeawe@tion by widely applying the doctrine of the
margin of appreciation and, additionally, ignorithge legal position and the needs of the pupils,sgho
freedom of religion was reduced to a mere objectthef parental guide capacities from a very
questionable perspective.
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[. INTRODUCTION

On 3% November 2009, the Second Section of the Euro@amnt of Human
Rights (ECtHR) gave judgement in response to thwsu# submitted against the Italian
Republic by Ms. Soile Lautsi. The appeal was baseda breach of her freedom of
thought and religion of art.9 of the European Cartiod of Human Rights (ECHR) and
her right to educate their children in conformitytrwtheir own religious and moral
beliefs recognized in art.2 of Protocol No.1. Tipplecant considered that the presence
of crucifixes in Italian public school classroonswhich their children are enrolled, is
an "interference incompatible” with these rightsl,an particular, with the principle of
secularism in which she wants to educate theidofrl, blaming the State for allowing
it with its current rules

! Research Group on Fundamental Rights. Departnfeblitical Science and Public Law. Universitat
Autdnoma de Barcelona.
2 Lautsi v. Italy no. 30814/06, §3 and 7, ECHR 2009.
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In her previous complaint before the Italian naglonurisdiction, the
Administrative Court of Veneto Region, by Judgmdritl0/2005, of 1% March,
refused to rule on the applicant's claim in relatto the violation of their rights to
freedom of thought and religion raised in the teohghese articles of the ECHR. The
national Court concluded the crucifix is the "syrhbbthe unique history, culture and
national identity —as a characteristic immediatedrceptible— and the expression of
some of the secular principles of the communitg";legitimately can be placed in the
public school classrooms, as not only not inconpati but an affirmative and
confirmatory addendum to the republican principfettee secular Statd" However,
before adopting its final decision, the Court sulbedi to the Italian Constitutional Court
a question of unconstitutionality against the aggille law in which, paradoxically, it
argued that the crucifix is "essentially a Christieeligious symbol of univocal
confessional meaning” The Italian Constitutional Court finally dismiskethe
application for strictly formal reasons, withouling on the meritd Finally, the State
Council, as the final appeal court in the Admirasitre Order, denied in 2003 the last
Ms. Lautsi's request. Its judgement justified thespnce of the crucifix as a symbol of
civic values of the legal system that, in the aaltutalian context, is also a suitable
representation of the values proposed by the miecif secularisth

The Second Section of the ECtHR agreed unanimowdly Ms. Lautsi’s
application, concluding that Italy had violated heght to educate her children in
conformity with the own religions and philosophicanvictions in connection with her
freedom of thought and religion. However, the judgat was appealed to the Grand
Chamber by the Italian Government in January 2040d it overturned the initial
ruling. The Great Chamber determined that there m@ssiolation of Art.2 of the
Protocol No. 1 and there were no separate issa¢<dlild involve a possible violation
of Art.9 ECHR. The main argument of the Grand Chamib overturn the first instance
judgment was (notwithstanding the subsequent metaldd analysis) that the concrete
content of the rules on the presence of religiogsb®ls in public schools was a
question that falls within the discretion or "margf appreciation” enjoyed by each
State onward its main obligation to respect thatr@f parents to ensure the education
of their children according to their religious apiilosophical convictiorfs because of
the impossibility to find a common approach toEalropean countries.

The most obvious and general question underlyiegéhrulings, especially the
Great Chamber one owing to its arguments, is thstence of possible limits to the

% Administrative Regional Court for the Véneto Regi@hird Section, Judgement No. 1110/2005, §16.1.
* Italian Constitutional Court Ordinance No. 389/2005" December, §10.

> From this judgment some questions about the dperatf Italian constitutional system arise,
particularly related to the scope and limits of tleastitutional control of the law according to #m.134

of the Italian Constitution, a precept that is oapplicable to those rules which have force of [ahere
are also issues about the real force and the pogiti the Italian Constitution as the higher rulethie
legal system, since it is no possible to make astitoional judgement about the content of pre-
constitutional applicable rules because of the tH#ckn explicit derogating provision.

® Council of State, Section VI, Judgement 556/2a@®3, February, §3.

" Lautsi v. Italy[GC], no. 30814/06, §5, ECHR 2011.

8 Lautsi v. Italy[GC], no. 30814/06, §76, ECHR 2011.
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rules on the relation of States with the religipienomenon as a result of the need to
preserve the fundamental rights of citizens. Thebl@ms about the enjoyment of
freedom of thought and, eminently, religion, havecdme a challenge for modern
societies as a result of increasing pluralism, iaredgood example of how difficult it is
for States to conciliate the constitutional prineipf secularism with the religion’s
increasing active role in the public sphere an@rdfore, with its symbols (Parejo
2010). As a question eminently subjective, the argnis employed for defending or
refusing the different approaches are usually impated with a powerful ideological
charge very complicated to get away from.

The ECHR does not prejudge the different model®lattionship between State
and religion, but it imposes a duty of impartialéyd neutrality that results in the
inability to assess the legitimacy of differentigilus beliefs of its citizefs This
neutrality is an essential element for the publideo and to ensure the necessary
tolerance in democratic societi&sconstituting, therefore, the starting premise tfoe
free and correct exercise of individual religiowseldom. Thus, this right comprises
both the possibility to profess and express centamvictions as well as the option to
not believe, always within the limits that a denatitr society impose in order to protect
public safety, public order, health or morals amelfreedoms and rights of others.

If reading all the ECtHR doctrine (at least, beftreLautsi affair) it is possible
to say that neutrality is desirable in those Sté#tas opt for the principle of secularism
to govern its relations with the religion, but aladhose who have institutionalized any
form of enhanced relationship with one or seveoaifession$- In both situations, the
public authorities must not take an active rolethe promotion of certain religious
values; they should only ensure a peaceful coexastéetween different religious and
philosophical options. The religious phenomenonuihalways be channeled into
concrete rules in order to ensure a real pluratischrespect for the rights of all citizens.

However, that role of neutral guardian is not et@syplay. It is not easy to
determine when the public expression of a religiaxticularly of religious symbols
shared by the majority or not, violates the rigbtsother people. For this reason, the
ECtHR has usually turned to the doctrine of thegimaof appreciation when possible.
However, the different judgements about religiogrsisols in public space share similar

° LeylaSahin v. TurkejJGC], no. 4474/98, §105, ECHR 2005-XI.

%1d. at §107.

1 According to the Spanish doctrine (Llamazares 20B@arez 2005), neutrality is an attitude of
abstention by the State with regard to privategrelis beliefs because it is, essentially, an irmflial
question. But the principle of secularism is mdrart this. It also involves a clear separation betwe
political power and religion and an attitude of pemation with all faiths by the State in terms qtiality
intended to facilitate the individual exercise lo¢ freedom of religion of all citizens.

This principle is also in force in Italy, For th@lian Constitutional Court; secularism emergesnfitbe
combined interpretation of various provisions of fkalian Constitution. According to Mancini (2010)
this principle does not mean indifference towalgyion but the equidistance and impatrtiality retjag
different faiths, which the State is obliged to main in order to safeguard the freedom of religio@
context of religious and cultural pluralism, as & a positive attitude towards all religions aeligious
communities.
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conclusions, and the arguments and principles eyagito base them have been only
slightly different until the seconidautsiruling, whose argumentative diversity shows an
important rupture. The Court had always maintaiaeskecular approach in their final
decisions (Gibson 2009), which has not preventetb ibe accused to employ this
doctrine in favor of Christian values and agair tslamists ones because the final
conclusion was always that neutrality should beassal on these (Mancini 2010).

Apart from evaluative judgments on involved religgobeliefs, if the judgement
of the Grand Chamber is compared with the simil@cedents, a clear change in the
Court’s priorities is visible. In previous pronowments, including the first ihautsi
the children’s freedom of thought and religion bagn, more or less, considered a right
that can be breached by a religious expressionpubéic educational conteXt but the
Great Chamber only pays attention to the parergbts and its relation with the margin
of appreciation of the States. Without providinguanents, the negative freedom of
religion of those who are directly exposed to thkgrous symbol is discarded as a
valuable element of judgement.

This position is not compatible with the idea thehildren’s rights are
autonomous ones, different from the rights of theepts. The freedom of thought and
religion of the children is closely related to thaéults’ freedom to choose the religious
and moral education of them, but is a right witlspeecific object of protection: the
formation of their conscience, an objective thaiudti be achieved mainly through the
education and considering the “children’s bestreg€ as the essential and basic
principle for it. The Lautsi affair was an opportunity to establish the pratect
guidelines for this right at the supranational lege it is important to know whether the
different arguments and conclusions of both rulifgsare any consequence on its
configuration under the ECHR, but not as an isdlatght but regarding the parents’
formative rights and the principle of the childreivest interest.

The doctrine who has studied thautsi judgements has not given more than a
secondary treatment to the right of children. Aushare mainly focused in the debate
about the implementation and the scope given tarthegin of appreciation in the case
of religious symbols in the public space, the vaarel the power of them or the
meaning and consequences of the principle of sesaiaThere are hardly mentions of
the presence of children’s freedom of thought agljion as a component of Court’s
argument’’.

Given this situation, the main objective of thiice is not to study in-depth all
theoretical questions of tHeautsi judgements, but just to identify how the freedoim o

12 Aside from some arguments of the Second Sectidgejment in théautsiaffair, this point of view can
be found inDahlab v. Switzerlanddec.), no. 42393/98, ECHR 2001-V, aBagru v. France no.
27058/05, & March 2009, where the Court expressly rejectssess the complaint under the art.2 of the
Protocol No.1.

3 Among the consulted authors, only Barrero (20138p-385) identifies the presence of the negative
dimension of children’s religious freedom as a pdirthe arguments employed by the ECtHR in the firs
Lautsijudgement, as a part of a wider analysis of ttse ¢aw.
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thought and religion of children is considered atle one. It is important also to check
if the Court conclusions are useful to configuresed of rules for its international
protection at the European regional level.

[I. THE CHILDREN 'S BEST INTEREST AND THE FREEDOM OF THOUGHT AND RELIGION

The identification of children as subjects of fumdmtal rights has many
problems due to their subjective particularitieslikk adults, whose full legal capacity
makes them the natural owners of the protectivehar@sms guaranteed by the rights,
children have traditionally been seen as vulnerahlgects needed of protection and
guidance, humans in development process incapébletiog autonomously. This point
of view changed after the Second World War, whenidea of the principle of human
dignity as the foundation of the legal order aballendividual considerations leaded to
consider also children as subjects of fundamenggits, as a way to channel their
personal development, on a basis of equality wdillta (Asensio 2006).

Just because his developing personality, the dkilth creditor of a special
protection mandate that justifies the need to ptdtee evolutionary process" in which
he is immersed (Valero 2009: p.48). In responsthit peculiarity, the legal status of
the children’s fundamental rights cannot be the esa® the adults’ one, suffering a
restriction on their capacity to exercise them adicg to their maturity.

For this reason, these rights are regulated inifspésgal instruments, based in
their own substantive principles. At internatiorlavel, and with general scope,
children’s rights are recognized in a specific in&gional treaty, the UN Convention on
the Rights of the Child of 1989 This text comprises in an integrated and orgahize
manner all the children’s rights, resulting in gdecode distinguished by its specific
target group. The only particular feature of then@mtion is that its beneficiaries are a
concrete group defined by its age, which covemyipionally, all humans at a concrete
stage of their life (Galinsoga 2002). For the Carivm, underage people are
individuals with the right to a physic, intellect@and social development and, therefore,
they are holders of both the Convention’s rightsl dhose regulated in any other
international treaty. Thus, the underage childoisceived as an active subject of rights,
independent and direct holder thereof, not reqgiany intermediaries for exercising
them; it is assumed, as initial premise, that tgbts and interests of children will not
necessary be the same as those of their paregtmatians (Puente 2001).

At European regional level, there is no a sped#it regulating all children’s
rights. The European Convention on the ExerciseCbiildren’'s Rights of 1996 is
focused in procedural rights, so it has a limiteatemrial scope. Additionally, there are
other legal provisions dedicated to children, natetkwy of which are the arts.7 and 17
of the European Social Charter, that ensure th@ of children and adolescents to a
special protection against physical, social andandangers to which they are exposed

4 Resolution A/RES/44/25, adopted on 20 November912§ the General Assembly of the United
Nations. In force since 2 September 1990.
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(particularly against those consequence of theiditin of workers) and the right to an
adequate social, legal and financial protectiopeaesvely. The text also ensures their
protection indirectly through other articles reéstrto the protection of maternity or
family.

Along with the children’s autonomy, the main priplei and interpretative key of
the Convention on the Rights of the Child, accaydio the UN Committee on the
Rights of the Child, is their “best interest”. Imetsphere of the Council of Europe, this
concept appears in the art.1.2 of the European &dion on the Exercise of Children's
Rights as the main purpose of the text, and iise anentioned tangentially in other
instrument¥’. Despite this principle is not established witme@l scope at European
level, it is reasonable to think the children’stiagerest is fully integrated in the ECHR
a finalist guidelin®®, operating as a specific mechanism to ensure itpeitg of a
concrete collective. This conclusion is the restilh combined reading of the European
Social Charter, the proclamation of the universahership of human rights made by
the art.1 ECHR and the general prohibition of dmsgration of the art.1 of Protocol
No.12. The ECtHR itself did not hesitate to confion set some limits to the
educational activities or curricular contents tigioumeasures clearly oriented to protect
this best interest, as will be shown below.

The idea of the “best interest” suggests that wagkempeople, because of their
physical and intellectual immaturity, need a spe@eotection even beyond their
autonomy in order to become a citizen in the futlrespite its importance, this generic
and formal standpoint shows a very complicated algbty. It is a legal standard of
dynamic nature, because it evolves according tostligect’s circumstances, with a
strong ethical dimension, circumstances that ma#kepiiactical application not easy
(Rivero 2000). The children’s best interest is adefined legal concept that cannot be
delimitated in the abstract, but should be mateedl in each case by weighing the
different interests involved and the specific cotreircumstances. Anyway, their best
interest must always be the final object of theswffecting children.

This is a very important principle for Civil Lawubthis is not its only scope of
application. It also constitutes an important tklgal interpretative standard for
fundamental rights, because it allows the evalnatibpossible violations when there
are children implicated. In this role, the ideacbfldren’s best interest coincides with
the principles of human dignity and free developtdithe personality (Valero 2009),
since it puts the child in the position of a subjeicrights, refusing the notion that he is

!> The art.6 ECHR establishes the “interests of jileshas a limit for the trial publicity. The art&f
Protocol No.7 allows the Governments to take “sow@asures as are necessary in the interests of the
children” related to the circumstances of his peramarriage.

16 See “The principle of the best interests of thigdch What it means and what it demands from atjults
lecture pronounced by Thomas Hammarberg, Commission Human Rights of the Council of Europe,

in Warsaw on May 2008. Accessible in:

https://wcd.coe.int/ViewDoc.jsp?Ref=CommDH/Spee®d@ 10&Language=lanEnglish&Ver=original
&Site=&BackColorinternet=DBDCF2&BackColorintranetBe864&BackColorLogged=FDC864
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a simply object of them (Joyal 1991 From this perspective, it is possible to es&bli
an essential relationship between the children’st ieterest and their freedom of
thought and religion, because this fundamentatt rigloriented, particularly, to protect
the free configuration of the subjective moral gedsonal parameters.

Although the children’s best interest and theiettem of thought and religion
are inseparable and complementary, they are twéerdift questions. Not all
interference in the child’s conscience will be ecang to his best interest. There will be
incompatible to this principle only those which mdigrupt his moral value system
affecting his future autonomy, so the child woulat develop freely. Likewise, every
measure of ideological discrimination against addchmnust be considered, as well a
violation of a fundamental right, as incompatiblethwhis interest, because can
constitute a coactive measure intended to makeasume certain ideas different from
his own or his parents’ ones.

The third element in the equation of the childrelést interest is the right to
education. First of all, as the primary mechanisnintulcate the concrete values that
allow children to develop their individual persatiak. Secondly, as the instrument the
state recognizes to adults for rightfully influemgitheir children’s convictions. This
second dimension of education makes, in practlee,children’s freedom of thought
and religion to be controlled by their parents,sérg the risk of identifying the
children’s best interest with the parents’ one,chihis not correct.

Looking at the rules, according to art.5 of the @artion on the Rights of the
Child the parents have the duty of providing “apgpiate direction and guidance in the
exercise by the child of the rights recognized”aading to his evolving capacities; this
is a clause oriented to prevent abuse and imposifriom parents, also applicable to the
freedom of thought and religion. Then, when theldrof this Convention restricts the
exercise of the child’s freedom of conscience atiogrto his capacities and under the
parental direction is not allowing parents to mtiar sons and daughters to adopt their
ideas, but to advise and protect them in their atlmical process according to their
moral criteria. Even though there is no specificntitm to the child’s freedom of
thought and religion in the Council of Europe textsee Protocol No.2 of the ECHR
(art.2) recognizes the right for parents to hawrtbhildren educated in accordance
with their religious and philosophical views. Batcording to the above international
rules, this cannot be conceived as an absolutd. rigie freedom of conscience is
recognized for children under the general mentibart9 ECHR and, if limited as a
consequence of their lack of maturity, it shouldrégpected and protected as a right to
maintain certain convictions, to change them anglototo be compelled to do it, always
under the parental guidance.

An excessive interpretation of parental rights, allhputs adults’ convictions
over the education in freedom, involves the deoiathild’s autonomy and personality

7 Despite this assessment, the author is partigulaitical with the vagueness and subjectivity the
translation of this principle leads, and she comsdvhether it would be better for children to loennal
subjects of the general fundamental rights systethput any applicative peculiarity.
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and, above all, voids the content of his freedonthofight and religion, not respecting
his best interest. It is true that, as a consequehthe situation of dependence in which
is involved and the subjective content of his iesgr child’s rights cannot operate as an
absolute limit for the parents or mentors. Butlime with the superior consideration of
the children’s best interest as a projection ofrtdeynity, the purpose of the parental
guidance is just helping children to achieve theurei autonomy thanks to a
comprehensive education oriented to their particllenefit. As an instrument of
parents and public authorities to protect childesggainst negative or not desirable
impacts, the right of moral guidance should be @ged at the service of pupil's
freedom of conscience. In other words, it has o lior their best interest.

For this purpose, the public authorities have a mlementary role of the
parents’ primary obligation. The state, through #uucative administration, is the
guardian of the formation of future citizens in thest delicate stage of their life, when
their conviction system is more vulnerable. In erttecorrectly implement the right to
education, the state should create a neutral emwieot that allows every child to
develop his specific interest without any otheeifégrence than the legitimated ones. In
education, in its broadest sense, moral or evakialements will always be present,
and sometimes it will be difficult to determine whthey are appropriate to ensure the
children’s best interest. However, as a guideliolee can assume that the required
values are only those which permit the child toriowe his critical judgment according
to his evolution, promoting present and future pea freedom. Every other moral
content should be judged according to its incideanethe children’s best interest
through the two recognized rights. First, the righthe parents to have their children
educated in accordance with their moral parameteng;h will not be violated while
the transmission of ideologically charged contentlone in an objective, critical and
pluralistic manner, avoiding any proselytizing imien (Valero 2009). And, above all,
the freedom of thought and religion of children,iethbenefits if there is a plurality of
objective educational contents and perspectivesepted on equal terms.

Ill. T HE PRESENCE OF THE CHILD'S FREEDOM OF THOUGHT AND RELIGION IN THE
ARGUMENTS OF THE SECOND SECTION JUDGEMENT

The first ECtHR judgement in tHeautsiv. Italy affair in November 2009 rules
on an application submitted by Ms. Lautsi wherdheén own behalf and on behalf of her
children, she invokes the breach of two rights idiea autonomously: her right as
mother to educate her children in her own religiangl moral beliefs (art.2 Protocol
No.1) and her freedom of thought and religion $afECHR}®. According to the
complainant arguments, no possible violation ofdtbn’s freedoms arises before the
Court, since the complaint only refers to Ms. Laste®wn rights. The application
suggests that the hypothetical infringement of drkih’s freedom of thought and
religion because of the presence of a religiousb®ynm their classrooms is a subsidiary
issue of the mother’s rights; however, the fundameneason which sustains the

18| autsi v. Italy no. 30814/06, §27, ECHR 2009.
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violation of the involved rights is, paradoxicallhe particular vulnerability of the
children before external interferences due to tyeirth®,

Against the arguments of the applicant, the Italaavernment focuses its
arguments on the assumed non-religious connotatbrike crucifix, presented as a
neutral symbol whose presence in classrooms doesvalve any kind of action or
interaction from the students. According to Italianthorities, the crucifix is just a
“passive symbol” with the same importance and eritian any other institutional or
official icon because it represents secular valwmben regarded under the Italian
constitutional tradition.

The firsts striking feature of this first judgemestthe absence of any reference
to the doctrine of the margin of appreciation, whiad an important weight in previous
rulings on States’ competences on education anlntts, especially when there is a
possible transmission of moral valéfesThis difference from the previous doctrine is
the main argument of the most critical authors (&eR010; Parejo 2010), who
consider that ignoring this, the Court is imposiaghe member States a particular type
of relationship with the religious beliefs incomipé¢ with the European constitutional
diversity and the national particularitfés|t is true that, until this judgement, the
ECtHR had given a very wide margin of discretiortiie States in matters related to
religious freedom, but this doctrine, in practibes not been very useful as protection
mechanism (Solar 2011). One can question evenatfrtrargin of appreciation is not
more than a formality designed to justify a comgletarbitrary treatment on certain
religious symbols (Ronchi 2011).

The principle the Second Section takes from th&ipus rulings and applies in
this one is the prohibition of indoctrination ase fimit for state decisions and policies in
educatioR®. The Court’s previous doctrine clearly establisties duty to refrain from
imposing any religious value through the educatiweicular contents. But this is not
the only field of application for this principle.c8ording to this judgement, the duty of
neutrality imposes on the entire educative condsxa whole, introducing expressly for
the public educational environment some rules presty established on teachérsand
also on students In the Court’s arguments underlies the idea pfiblic school as an
inclusive space where all pupils and parents carrespected in their convictions
beyond hypothetical impositions from ideological jondies. In words of Mancini,

1d. at §31.

% Kjeldsen, Busk Madsen and Pedersen v. Dennmark5095/71; 5920/72; 5926/72, 7 december 1976,
8§53, Series A no. 237alsamis v. Greegeno. 21787/93, §28, ECHR 1996-MDahlab v. Switzerland
(dec.), no. 42393/98, ECHR 2001-Nolgerg and Others v. Norwd&C], no. 15472/02, 884(g), ECHR
2007-11; Hasan and Eylem Zengin v. Turkep. 1448/04, 851, ECHR 2007-XI.

L |n the opposite direction, Mancini (2010, p.24hsiders the judgement has indeed taken into account
the Italian domestic context, because “the casdysem the history of the mandatory display of the
crucifix in state schools, in the context of th&atienship between the Italian State and the chuweok
cites all the relevant Constitutional Court casg*la

“Hasan and Eylem Zengin v. Turkey. 1448/04, §52, ECHR 2007-XI.

% Dahlab v. Switzerlanddec.), no. 42393/98, ECHR 2001-V.

4 Dogru v. Franceno. 27058/05, 4 march 2009.

The Age of Human Rights Journal, 1 (2013)
75



Daniel Capodiferro Cubero

(2010: p.25), this is an expression of the Couftsunter-majoritarian role (...) to
correct some of the major deficiencies of majoidtardemocracy”, which is especially
important in education, where religious minorite®, in fact, in a vulnerable position
in regard to a majority that configures the systaacording its moral values and
patterns.

The Second Section begins its ruling proclaiming tight of art.2 of Protocol
No.1 should be considered in relation to the righprivate life and the freedom of
thought and religion, as well as its applicabiligth in the public and the private
school. Thereafter, the Court exposes the essestibktantive argument of its
reasoning: the duty for the state to create an rfopehool environment” where
indoctrination is prohibited and where the diffdresligious and philosophical options
can have a place in order to allow that the pujms acquire knowledge about their
respective thoughts and traditions” as the best twagnsure, in the first instance, the
respect to the parents’ convictiénhsor better said, those convictions the parentslavou
transmit to their children within the framework d¢iie educative pluralism that,
according to the Court, is recognized in the adf 2Protocol No.f°. But when the
judgement develops that duty of respect to persomavictions, as a manifestation of
the negative freedom of thought and religion, iteslat in reference to both the
conscience of the parents and the conscience gbupes individually and separately
mentioned’. With this detail, the Court is considering theldfen’s convictions are
also an object of protection and a final purposthefstate duty of neutrality.

So, the Second Section, at least in its approadhrapart of the argumentative
development, seems to take distance from the pusv@ourt doctrine that established
the art.2 of the Protocol No.1 is a special ruleretation to the generic freedom of
thought and religion of art.9 ECHR and, under whigh controversies related to both
articles should be solved only applying the firstef8. Nonetheless, the judgement
conclusions show this distance is only appareritgiwes interesting details.

This ruling has some explicit argumentative elermehat are directly engaged
with the art.9 ECHR, and show an approach to thigeemthat considers the freedom of
thought and religion of the children as a relewaetnent, but less clear is if the Court
really considers it as a separate right from patesquivalent. In many occasions, the
ruling shows how the children’s freedom of consceeiis confused with the parents’
one and, even, is regarded completely dependenth@marental right of educative
guidance. It seems that, for the Second Sectiaidreh’s freedom of belief is not an
autonomous right, but a simple projection of theeptis legal capacities.

%% | autsi v. Italy no. 30814/06, §47(c) and (d), ECHR 2009.

 Folgerg and Others v. NorwdC], no. 15472/02, §84(b), ECHR 2007-11I; Hasand &ylem Zengin
v. Turkey, no. 1448/04, 847-55, ECHR 2007-XI; meselicit, Appel-Irrgang and Others v. Germany
(dec.), no. 45216/07, ECHR 2009.

" Lautsi v. Italy no. 30814/06, §47(e), ECHR 2009.

%8 Specially,Folgerg and Others v. Norwd§C], no. 15472/02, §84, ECHR 2007-111.
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The freedom of thought and religion of the pupilspears in the ruling
arguments when they refer to the particular vulpiditg of their conscience. For
example, the Court estates as limit for the presefche religious symbols its possible
impact on the parental rights, but after it theyenaaid that “the nature of the religious
symbols and its impact on young pupils” should besidered’. It is also claimed that
the religious symbols in the classrooms “may be temally disturbingfor pupils of
other religions or those who profess no religiom”ai direct manné?, so it should be
prohibited in order to protect the negative dimensof the freedom of thought and
religion, directly attributed, apparently, to thepils. Finally, the main conclusion of the
judgement is that the presence of religious symbolsthe neutral educational
environment can influence in the formation of cheldls conscience, and that “restricts
the right of parents to educate their childrenanformity with their convictions” (art.2
of Protocol No.1), but also “the right of schooldnén to believe or not believ& This
last statement should logically conclude in a bneatthe art.9 ECHR regarding the
children in addition to the infringement of art.2Ryotocol No.1, but it does not.

Other premises also show a partial attention tofteedom of thought and
religion of children as a different right at issaed are those which reveal the presence
of their best interest in the judgement. The fose is the importance given to the
education in plurality, which is, after all, an tnsnent oriented to the correct
development of the underage pupils’ personalitgsimuch it is a basic component of
the education in freedom, the plurality benefite tthildren’s individual interest and
supports the free formation of their ethics systgainst harmful interferences in a
particularly vulnerable moment. In this way, theu@revents against the risks that a
possible religious preference manifested by th&e stan suppose on children, who do
not have full critical capacify. It is impossible to know if, saying this, the mesems of
the Second Section of the ECtHR were thinking allbetneed to safeguard the free
formation of the children’s conscience as an exgioesof their best interest, but their
reasoning clearly fits in this approach.

Less evident is the position given to the undeagals in the global context of
the matter when the specific behavior of the Statnalyzed and the ECtHR concludes
it is incompatible with the ECHR. At this point,etitCourt mixes and confuses the
children’s freedom with the parents’ right to edigcthem. It is not possible to say that
the legal position of the children and their beseliest are clearly the core elements in
the case because the limit imposed to the “indueeation” in the public education is the
duty to respect the parents’ religious and philbscgd beliefs. But it is obvious that
these adults will not be exposed to the symbolwsie will do; the measure of put a
crucifix in a classroom will impact primarily ondfchildren. If there is a transmission
of religious values, it happens between the stadketlae pupils, and this circumstance is
not desirable because may involve a decisive pressuyoung minds without critical

29| autsi v. Italy no. 30814/06, §48(d) and 50, ECHR 2009.
01d. at §55.
*1d. at §57.
%21d. at, §48.
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capacity enough. It is true that the pupils’ balibhive been previously oriented by the
moral principles transmitted by their parents, the impact on adults’ rights is just
indirect.

In these terms, the Court is recognizing that, \lité presence of the crucifix,
the children are being the passive subjects ohadmissible proselytizing action by the
state, regardless of the concrete right violatedtlhy, because it is performed on
vulnerable minds. However, due to the negativegiaif the word, the Court does not
employ the term “proselytism” in the ruling. It g about the interdiction of
“activities of preaching” at schoB] whose objective cannot be other than the
proselytism. It also gives the idea of the enormposer as a transmitter of beliefs that
a religious symbol placed in a classroom has iniopiof the Court.

In order to properly asses this question, it isessary to deal with the debate
about the “passive” or “active” force of religiosgmbols, which is one of the main
argumentative lines of the Great Chamber rulingisthit will be analyzed in the
following chapter. Even so, in this moment it slibbk noted that this first judgement
on theLautsi affair widely coincides with the decision, alsorfr the Second Section of
the Court, in the casdahlab v. Switzerlandof 2009, expressly cited as an
argumentative referetit In this decision, the Court ruled inadmissible #pplication
of a teacher who was forced not to wear the Islameiadscarf in class by the Swiss
education authorities. Even though there were moptaints from pupil’s parents, the
measure was considered rightful on account of ‘fibéential interference with the
religious beliefs of her pupils, other pupils at $chool and the pupils’ parents, and by
the breach of the principle of denominational raitir in schools” because school
teachers are “both participants in the exercise educational authority and
representatives of the State” and, so, respon$ibléthe protection of the legitimate
aim of ensuring the neutrality of the State edwratsystem against the freedom to
manifest one’s religio®. As public figures inside the educational enviremi
neutrality is a compulsory duty for the teacherst, only a rule for the public spaces
organization.

In the Dahlab decision, the doctrine of the margin of appreorativas not an
impediment to assess the merits of the case. Atwptd the Court, the headscarf, as a
religious symbol, has a strong symbolic powerydmen displayed by a teacher, it could
have a proselytizing effect on the pupils, withiampact which is hardly to measure
because of the vulnerability of children due tartlage. In these terms, the restriction of
the teacher’s freedom of religion is an adequataswme to protect State neutrality and
the children’s conscience because “appears diffitulreconcile the wearing of an
Islamic headscarf with the message of tolerancepe for others and, above all,
equality and non-discrimination that all teach@rs idemocratic society must convey to

their pupils’®.

*1d. at 847(c).

*1d. at §54.

% Dahlab v. Switzerlanddec.), no. 42393/98, §1.22, ECHR 2001-V.
%1d. at §1.24.
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This reasoning also underlies in the Second Segtidgement on théautsi
affair. It is a very protectionist point of view farevent any hypothetical undesired
alteration in the pupil’'s conscience, and its coueace is that any religious symbol
should be forbidden in the classrooms even if theneot a reported violation of the
freedom of religion. IrDahlab the Court gives a critical importance to the raity in
the public educational system because of its ingntal role in the free development of
children’s conscience, and it legitimates any pnéive limitative measure on
fundamental rights. The final resolution of thautsiruling seems to be obvious when
considering this doctrine, even more because thé&® das two particularities which
reinforce the sense of this line of argument. Titet 6ne is a difference in the concrete
religious symbol exposed before the pupils. Fohi'ldcwho do not really know what
Islam is nor the meaning of its symbols, the headstan be interpreted as a simply
garment without any religious value. However, thectix in a wall does not have any
other possible sense than a religious symbol, e&tieat Chamber itself recognizes in
its further judgemeni. If there are strong reasons to forbid in the joufppace a symbol
that can easily have other interpretations thatréhgious one, at least for the pupils
who will see it, there should be more to prohibieonvhose sense is unambiguously
religious.

The second difference between the case facts ipthee” where the symbol is
exposed, and the different legal position of eaok.dn Dahlab the restriction is
imposed on a person, a subject of the freedomligiar; consequently, it constitutes a
limitation on the exercise of a fundamental rigAtcording to art.9.2 ECHR, this
measure will only be lawful if it constitutes a mesary and proportional measure in a
democratic society for the protection of pluralistolerance and the minoritis in
addition to meeting the criteria of the mentioneiicke, including the protection of the
rights and freedoms of others. When the Courtilegites the prohibition of wearing a
headscarf because it is “necessary”, it is platiegobjective of this measure beyond an
individual fundamental right (in order to protedher rights), reinforcing its serious
purpose. Unlike individuals, as Gibson (2010, p)24&ys, “classrooms do not have
human rights”. On the contrary, a classroom is &emna element property of the State
where neutrality and impartiality should be représd in benefit of all. When
displaying a religious symbol in a public buildintpere is not any relevant element
which can override the pupil’'s (and parent’s alsghts in a weighting of interests.
There are no “fundamental rights of the state’ranf of them. Thus, the prohibition of
the religious symbol is even more justified thaha case of the teacher.

In any case, once it is concluded that the relgisymbol placed in the public
space has a real capacity of influence, an unguregile proposition for Second Section
of the ECHR, the question is to know on what elemeorthy of protection does it. The
people directly exposed to the symbol are the pupi they are the attendants in the
classroom where the crucifix is and who can be dtrittated due to their immaturity
and the educational context where the influenceeceived. But, is the measure of

3" Lautsi v. Italy[GC], no. 30814/06, §66, ECHR 2011.
% Young, James and Webster v. The United King@naugust 1981, §63, Series A no. 44.
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avoiding the religious symbol really oriented tatect their particular, individual and
separate interests? If the pupils are old enoudtate their own private beliefs and the
state tries to convert them to another faith, therelearly a direct violation of their
freedom of thought and religion but, what happehemthey are not mature enough?

It is true that, when the religious values introeldidn the classroom do not
correspond with the parents’ ones, it is possibleseée an infringement of art.2 of
Protocol No.1, because the public authorities dreating children in ethics values that
are different from parents’ desires when they areauthorized to do that. The Court
clearly agrees with this conclusion. But when th#dcen are clearly immature and the
values adopted by the public authorities are peivates which represent a concrete
ethical point of view that does not correspond he bbjectivity and plurality the
education needs in order to train free citizengreghshould be considered also a
violation of their freedom of thought and religian,addition to the parental right, as a
consequence of a public policy contrary to thestleterest.

For this reason, the art.9 ECHR should not onlydsea complementary
guideline of art.2 of Protocol No.1. It is also iaedtly applicable rule whose possible
violation should also be explicitly taken into aoob as a possible limit to the
indoctrination in public education, but the Courtl ehot categorically establish this.
Educative pluralism has a double objective: it esrthe parents’ right to ensure their
children will share their beliefs, but it should bBEso considered as an instrument to
develop the children’s best interest itself. A pligtic education, in a broad sense,
allows pupils to know multiple options, differentoin the ethical values of their
parents, in an objective manner, giving them a opébn to choose with a high degree
of freedom according to their evolution.

But the Court, at the end of the ruling, conclutlest the presence of a crucifix
in a classroom only violates the art.2 of Protoblal.1, along with the freedom of
thought and religion in the abstract. So, is itgiole to conclude this judgement directly
protects the rights of the children as a way tauemsheir best interest? Or the pupils’
freedom of thought and religion is only taken iatttount as a projection of the parents’
ones, which are exercised through the right to sbdbe religious and moral education
of their children? The answer appears to be cltusdre second option. In the previous
rulings, particularly in thédahlab case, the Court seems to have a special sengsibilit
towards the specific interests of children thatthis judgement, finally dilutes in the
right of parents to ensure such education and tegqah conformity with their own
religious and philosophical convictions.

The idea of the children’s best interest is implici the educative system’s
defining criteria employed by the Court; it tak@$oi account some separate elements
that define and reach that interest, but the candceglf does not appear in the ruling.
For this reason, despite it is not ignored, thédcéin’s best interest has not the desirable
entity in the arguments employed. In fact, the Colmes not solve if the children are
subjects of the freedom of thought and religiord atso fails to define the contents of
this right when applied to pupils, or its relatibnms with the parental educational
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capacities. It seems that, for the Second Sedfenfreedom of thought and religion of
children is not an autonomous right, but not beeanfsits relative dependence from
parent’s beliefs. When the convictions of childrare referred, they seem to be
identified as the same as the parents ones, witlaoyt consideration of their

autonomous character, even though indoctrinatiganakibited because of its effects on
the conscience “of the pupils”, not the parents.

This is a questionable perspective, because it ledes that children’s
convictions will be respectable and protected agjgimoselytism only if they are the
same than the parents’ beliefs, which are the olgéthe only right considered as
vulnerable, the art.2 of Protocol No.1. If pupibsvk a different faith than their parents it
seems that a hypothetical public proselytism cdoddaccepted inasmuch as those
convictions have no fundamental protection. Fonggtthe interest of the children and
the obvious circumstance that they are differerdpfee from their parents, the Court
shows a short perspective of the problem and, wWyprigcuses the benefits or the
pluralist education only in the adults. In this senthe judgment of the Second Section
is very unambitious, losing a good opportunity égim building a statute of the children
as a subject of rights within the Council of Eurpged discarding arguments that would
have been more difficult to refute for the Great@iber.

IV. THE GREAT CHAMBER JUDGEMENT
IV.1. Starting premises

On March 2011, the Great Chamber of the ECtHR ralgdin on thd.autsi
affair because of the appeal of the Italian Govemtmagainst the Second Section
judgement. In the new procedure, decided by mgjoifitl5 votes against 2, the Court
revokes the initial ruling to conclude that thegaece of a crucifix in the classrooms of
Italian public schools does not violate the righthe parents to ensure the education of
their children according to their own convictiomsthe terms of the art.2 of Protocol
No.1. The Court also considers there are no questtbat should be specifically
analyzed under the art.9 ECHR, restricting the lerokto the parental right as a special
rule in relation to the freedom of thought and gieln (of the adultsj. The Great
Chamber even asserts there is no violation of Hieren’s parental right of educative
guidancé’, as if the pupils could be the active subjectshf right. This can give the
idea of how confused are the judges about the daénsion and meaning of the
involved rights.

The consideration of art.2 of Protocol No.lles especialisvas yet present in
the foundations of the initial ruling on this cabet now this principle is applied more
strictly. In the arguments of the secdraltsijudgement, the hypothetical incidence of
the religious symbol on the children’s negativeeffem of religion has no place. The
conduct of the Italian State is always put in felatwith the right to choose the moral

%9 Lautsi v. Italy[GC], no. 30814/06, §59, ECHR 2011.
“1d. at §78.
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and religion values of the education of the chitldr@nd only the possible breach of this
right in the educational environment is asse¥sdthis is the first mistake of the ruling,
consequence of an inadequate doctrine of the EC@®#R the position and the rights
of the parents are conceived, so the child’s freedd thought and religion turns
completely empty and his subjective capacity armalill

Under this circumstance, it is very difficult taudiy the possible consequences of
the arguments of the Court in the configuratiorcliidren’s freedom of thought and
religion, because this right is just simply nottpair the ratio decidendiof the ruling.
For the Court, the only right with entity enoughb® considered is the parents’ right to
ensure such education and teaching of their childneconformity with their own
religions and philosophical convictions, not evkait freedom of conscience. The sum
of the delimitation of legal positions and the arguntative development leads to a
doctrine which converts the pupils in the weak objef the absolute right of their
parents to define their convictions and, therefagsults incomplete.

Despite its omission, the particular freedom ofuitt and religion of the pupils
and the need to safeguard their best interest, hwiicthe main objective of the
educative system, should be taken as assessmienitacoif the Court's arguments. They
are the elements that allow finding out whether doetrine developed is useful to
protect them, directly or indirectly through thght of educational guide.

Aside from this, the Great Chamber judgement repéab premises of the
previous one, although its concrete applicatiothéocase is surprisingly different. First,
it declares that State has the duty to adopt aaeand impartial position in relation to
the exercise of religious pluralism, where the righnot believe in any religion is also
included?. Consequently, the Court considers that indodionaand proselytism
through education is forbidden, but only when iight be considered as not respecting
parents’ religious and philosophical convictionsty matter the possible consequences
on children’s best interest. The right of the p&eand only this one, is the limit to the,
on the other hand, wide margin of appreciation 8tates enjoy to configure the
educative sphere, which includes “all the functiomssumed in this field and not only
the setting and planning of the curricuftim

On a separate issue, the Great Chamber expressignieges the essentially
religious nature of the crucifix beyond any othesgible lecture of its meanifig
However, the reasons given in developing this mpiecare not well justified. The
consideration of the crucifix as a religious symloantrasts with the absence of
indoctrination capacity that the Court attributestt turning over the reasons given by
the Second Section without a real explanation. ThHen Great Chamber appeals to the
lack of a European consensus in the regulatioheiriteraction between public sphere

“11d. at §63. The references to art.2 of Protocol Nmslhe sole judgement parameter can be found in
863-66 and 71.

“21d. at §60.

“1d. at §62-63.

*1d. at §66.
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and religion to justify an extension of the doatriof the margin of appreciation beyond
the limits previously imposed.

IV.2. The appraisal about the intrinsic force of rdigious symbols

For the Great Chamber, “there is no evidence baf@&ourt that the display of
a religious symbol on classroom walls may havendlneénce on pupils and so it cannot
reasonably be asserted that it does or does net draeffect on young persons whose
convictions are still in the process of being fodif so there is no breach of the right
recognized in the art.2 of Protocol No.1. Even tiopupils’ convictions are shortly
mentioned, their subordination to the parental guight reinforces the idea, which
underlies also in the first judgement, that theldtbn’s ideas and beliefs are only
relevant when they are the same as the ideas of gheents, with no autonomous
entity.

The Great Chamber justifies the crucifix has nog amdoctrinatory effect on
pupils because it is a “passive symb8|"despite its obvious religious sense that clearly
affects the state neutrality and impartidiityThis statement is particularly confusing
because nobody explains what it means or wherbaesdifference with an “active”
symbol. In fact, the position of a symbol presidiagclassroom and the educational
activities converts it in an icon with a clear asgnificant presence, making it “active”
(Llamazares Calzadilla 2005) no matter its concrefeggious or secular character.
However, the Court simply asserts the harmlessoietse crucifix for the conscience of
underage pupils and, additionally, its inability ¢counteract the parents influence on
them because there are no evidences that it cain Bot, heretofore, the presumption
was completely the opposite: except proof to thatremy, the mere presence of a
religious symbol in a classroom was an indoctroraict. This is exactly the reason the
Court employs irDahlabto justify that the prohibition of wearing a heedd imposed
to a teacher does not breach the ECHR (Arletta2R01

The main doctrine has changed from consideringyekaigious symbol has a
proselytizing effect to think that one in specifias not without giving any reason. This
constitutes an unjustified change of criteria befoovo equal cases.

It is very difficult to find a satisfactory explatan of this circumstance. The
different age of children in each case does nansetevant (Ronchi 2011), because in
Dahlabthe pupils were between the ages of 4 and 8,rahdutsi between 8 and 12, a
very close interval and a very similar possibilitybe influenced at school. Neither is
logical to consider (Zucca 2013) that a symbol ownadl is not strong because is not
being referred by teachers, nor that only worn sysilcan indoctrinate, because it
ignores the direct impact consubstantial to eveisual representation. Precisely
because of this effect, it is impossible to conelutiat indoctrination can only be

“1d. at §66.

*°|d. at §71-72.

4" As expressed by judges Rozakis and &ji their concurring opinion. However, they considiee
negative impact on State neutrality does not ctuista transgression of the Convention itself.
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materialized by the words, taking part in religioastivities or through the non-
objective confessional instruction, as expressty®@neat Chamber sa$fs

Finally, giving a symbol a passive character beedhe values it represents are
conceived as more respectable or are not unfriendly the beliefs shared by the
majority is, simply, a discriminatory argument ingpatible with neutrality and
pluralism. Nonetheless, the Court shows a tendemayverprotect the predominant
religious confessions beyond neutrality (Solar 2041d, until the first_autsi ruling,
“Christian values have been defended even at therese of trampling on fundamental
individual freedoms, because the ECtHR did not ggeecthem as conflicting with the
core values of the Convention system” (Mancini 204.23), so it cannot be ruled out
this idea, as well as a possible purpose to conteetdiscordant Second Section
judgement in théautsiaffair.

The position adopted by the Great Chamber impoaesricomparably weaker
requirement to justify a limitation of the freedooh religion of the teacher than to
justify the limitation of the state power”, whick nhot subject of rights (Solar 2011:
p.583). In fact, under these arguments, the Staseahgreater capacity to express a
religious adhesion than a citizen when, paradolyic#l has a duty of neutrality that
must be strictly observed in order to guarantee ¢bheect configuration of the
educational environment and the respect of thee@leght§®. The resulting doctrine
says that the exhibition of a religious symbol byparson who plays a public
educational role must be forbidden due to its gytigeng effects; however, when is a
public institution itself who shows the symbol its ifacilities, those effects are not
conceived as possible, perhaps because of the itldsethat a subject can have the
intention to indoctrinate others while the State @etter said, the people who manage
the State) cannot.

Likewise, the Court is establishing a modulationtlie scope of art.9 ECHR
according to the contents of the subjects’ coneidior beliefs. Thus, under the topic
“religious symbols in the public educational enwineent”, it is possible to find the
following legitimated solutions: when a persondigieus demonstration of a public
servitor in the public space can have an impactifferent religious convictions of
other people, the first should be limited in ortieprotect these last (conclusions in the
caseDahlab). When a State adopts the principle of strict radily, private religious
demonstrations can be limited in the public spaseaamechanism to ensure that
principle (caseSahin). However, when the public authorities directlykman religious
demonstration of a majoritarian faith and it cadwith an individual belief which
rejects every religious conviction, the resulthattthe limit should be imposed on the
individual right to not believe (cadeautsi), without taking into account the supposed
neutrality or other disturbed values, as the chilth best interest. It is very difficult to
make this conclusion compatible with a real andai¥e recognition of the freedom of

“8Lautsi v. Italy[GC], no. 30814/06, §72 and 74, ECHR 2011.
49 Dissenting opinion of judges Malinverni and Kalgagda, §6 and 8.
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thought and religion, which protects both the righbelieve in a religion and the right
to not believe in an equal manner.

But apart from its discriminatory consequences, thmlefined distinction
between active and passive religious symbols inired by the Court is also inadequate
because of the absolute terms it is presented.r@dléy of the situation is basically
subjective; everything depends on the perceptiothefdifferent subjects involved and
the particular capacities of each one. If a religisymbol is active because can make a
subject doubt about his convictions and thinkingubreplace them by those which the
symbol represents, the critical capacity and theauritg of the subject plays an
important role. There will be people more suggésttban other, so the power of the
symbol will not be the same for everyone. For amtagvhose convictions are normally
strong, the simply perception of a symbol from fiedent system of faiths rarely will
have an indoctrinatory effect, so the symbol wiVays have a passive effect, no matter
its location or size, notwithstanding the possibteach of his negative freedom of
thought and religion or the principle of neutrali®n the opposite side, when the
exposed to the symbol are underage children,iasritthe case, the proselytizing effect
of the symbol should be assessed in accordance théh particular subjective
circumstances, so the possibility of finding actisgmbols is higher. All of that
considering that the mere presence of a religiomsbs! in the public space will
probably not be compatible with the main principfesecularism.

The Court rejects this subjective approach to tteten and tries to put the
capacity of influence of religious symbols in olfjee terms. According to the ruling,
the subjective perception of the applicant “is motitself sufficient” to establish a
breach of Art.2 of Protocol No>1 the problem is the Great Chamber shares this
conclusion after stating the connection of thidhriwith the freedom of thought and
religion, the most subjective of the fundamentghts which protects a reality the
individual defines autonomously, and whose possuiidations depend only on the
perception of the subject (Zuccca 2013). Probahky,Court focuses the problem on the
art.2 of Protocol No.1 in order to avoid considgren direct breach of the freedom of
thought and religion of parents or children, si@twhich would have required a
different final conclusion, as well as more cohémmguments. But even understanding
that the only applicant’s right that can be viothie this situation is the right to choose
the children’s religious and moral education, ieslanot prejudge nor determines the
consequences of the presence of the crucifix on ghpils’ special subjective
perception, circumstance which, itself, could citnst a problem under the perspective
of art.9 ECHR.

For an underage child, whose moral system is memng@able due to his
immaturity, a concrete religious symbol, with nopontance for an adult, can exercise
pressure, making him thinking his convictions apé night because the meaning of that
icon is no included in. This pressure will depend the age and many other
circumstances related to the intellectual developgnoé each particular case, so it is

L autsi v. Italy[GC], no. 30814/06, §66, ECHR 2011.
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almost impossible to find an objective assessmald. When the Great Chamber
invokes the lack of power of the symbol in ordejustify its presence in classrooms is
formalizing an unrealistic standard; it misundemngathe subjective position of children
and, as a consequence, tries to assess the powedactirination of the religious
symbol from a perspective of full maturity whichniet the situation of the target group
of the possible proselytizing message.

If the Great Chamber had not only adopted the pets@ of the parents sieved
through this particular concept of the human bslig@s final conclusion in the ruling
would have been the same than the Second Section.

Taking a realistic view, the pupils, as particylarllnerable subjects integrated
inside a concrete environment that is designeddwca&e them, need specific and
particularly protective measures oriented to avany unlawful interference on their
best interest and their freedom to develop theis@®lity. The result of these measures
should be a neutral and pluralistic environment wh® particular beliefs have more
visibility than others. The Court itself recognizébat the crucifix represents
unambiguously a particular system of thought, ahdmis placed in a prominent place,
the faith it represents is occupying the main péthe educational space. Additionally,
it is difficult to conceive it as a neutral, culéiror innocuous symbol; therefore, it
cannot be present in a neutral space as a repaéisenf the State.

IV.3.The inadequate application of the margin of apreciation doctrine

The interpretation of the doctrine of the marginapipreciation that the Great
Chamber sustains in theautsi ruling is almost a consequence of the previous
proposition. If the presence of a crucifix in assaoom placed by the public authorities
has no entity enough to breach any fundamentat, rdjre to his “passive” condition,
the concrete regulation of this question is notangnt from the perspective of the
ECHR. Consequently, there is no problem for thdeStao regulate it however they
want because its only hypothetical limit, the phofion of indoctrination, is not
applicable.

The Court justifies the employment of the margirappreciation doctrine by a
lack of European consensus on this particular ?$siliis is a very recurrent statement
when the ECtHR faces possible violations of theden of thought and religion, which
are always analyzed from a conservative point efvw(Mancini 2010). But in the
particular case of religious interferences on tbacational environment, the Court’s
assertion does not correspond exactly to the yealit

It is true there is no European consensus on theifspregulations about the
presence of religious symbols at schools if comside the different education
legislations in detail. There is no consensus eitbe the different models of
relationship between the States and the religiaiiBs, but this is a question that should

®1|d. at §70.
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have not been introduced within the merits of tasecbecause it is a political question
at the end, not a human right’s problem. Howeues possible to identify a European
common standard: the respect to the negative oebgifreedom of the individuals
(Barrero 2012), no matter the concrete positiothefState with regard to the religion;
this principle is a positive obligation to publicithorities that would modulate the
margin of appreciatio. The protection of the children’s freedom of rigig can be
identified as a part of this duty because it is wappse that, in the abstract, no
democratic State will reject either as a targetlfiter as a projection of the parents’
freedoms. Likewise, the prohibition of discrimirati (the purpose of educational
neutrality) is also a common accepted principleth Court had taken into account
these factors, the breadth given to the margin pifreciation of the States in the
guestion should have been drastically reduced.iBuhis case, the Great Chamber
shows great respect for the States and little Her gerspective of the parents (Zucca
2013), apart from no consideration for children.

Although there is no consensus on the specificlaggry terms of the private
convictions in the public space, it is possibldibal it regarding the objectives which
must be respected. And this is a case about albifaa fundamental objective: the
compulsory respect to fundamental rights regardlessspecific profits a State decides
to give to a concrete religious faith. For thisisifalse that the Court cannot assess the
merits of the case. It can do it and it must dmeitause the question is directly related to
the ECHR.

The solution adopted by the Great Chamber leavesctiidren’s freedom of
thought and religion unprotected against unlawfigriferences. It renounces to impose
any kind of control on hypothetical ideological gsares exerted on pupils belonging to
minority groups, who are also unarmed againstrifieence of the majority due to their
immaturity. In its previous doctrine, the Court e$sd that “in countries where the
great majority of the population owe allegiancet® particular religion, manifestation
of the observances and symbols of that religiorthaut restriction as to place and
manner, may constitute pressure on students whwotlpractice that religion or those
who adhere to another religiofl” and the principle of secularism forbids*itThis is
the conclusion when the analyzed environment isuthigersity, where students are
mature, so it is reasonable to believe that ifthpils are 8 or 12 years old the potential
pressure could be higher and restrictive measunesxpression of private beliefs are
more justified; in fact, these measures are everssary in order to ensure educational
pluralism.

The doctrine of the margin of appreciation workesll\as mechanism to protect
the convictions and the freedom of thought andji@ti only of the majority (Mancini
2010), and the secoricutsiruling reinforces this role. Its conclusions gihe States
full power to incorporate into the public spacee(ttlassroom) symbolic elements that

2 As expressed in the Dissenting Opinion of judgealifwerni and Kalaydjeva to theautsi Great
Chamber Judgement.

*3 Karaduman v. Turkeydecision of 3 May 1993, §50, unreported.

* LeylaSahin v. TurkejGC], no. 4474/98, §116, ECHR 2005-XI.
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most pupils recognizes but some of them do notteptimg the best interest of the
majority but not the minority’'s one. The Court isgitimating the employment of
mechanisms oriented to the cultural homogenizaiwdnthe society through the
education, which is clearly a perversion of itsnpipal purpose at the service of
children’s best interest.

The main practical consequences of the wide capgoien to the States is that
only those parents and pupils belonging to the dantiideology or faith will enjoy the
freedom of thought and religion, in contrast to thgustified restriction imposed to
everybody else. According to the logic employedthg Court, the right of being
respected by the State in the religious field reced in art.9 ECHR will only operate
if there is a majority agreement saying the comcistpugned practice breaches this
right (Ronchi 2011). On the other hand, if the breaf the freedom of conscience is
obvious but the majority accepts it because ontyirgority is affected, it will never be
considered a violation of art.9 ECHR. It is obviahe majority will never consider
their practices or symbols as a distortion of dtigegardless who can be affected
because the solidarity is not always present. Fuedéal rights are universal protective
instruments which play a special role against nigj@buses; therefore, a doctrine like
this has no sense because, in practice, it imgieefficacy of the Convention.

In order to facilitate the free development of gupils in their own ideas taking
into account the parents’ ones, the public educatiGcystem must show a strict
neutrality. This means the State cannot be the engss of ethical values or symbols
that are not unanimously accepted, because it e public (common) space in the
private space of the majority, which will not bergaved as theirs by the minorities.
Without symbolic neutrality, those children who dot identify their beliefs with the
religious icons the State supports in the naméehtajority will feel they are different;
consequently, they might be tempted to adopt thpnityaconvictions in order to be
accepted by the group. In fact, it is possible talarstand that, when the public
authorities put a religious symbol dominating asstaom, they are sending to the
pupils the message that they should accept thefbetirepresents if they want to be
like the others. With this attitude, the State ffemng children a “social advantage”,
their full social integration, if they abandon thatheists, agnostic or different religious
faith and accept the majority convictions. Thigiactly what the ECtHR defined time
ago as “improper proselytisii?’ which can rightfully be limited by States without
violating the art.9 ECHR. Against this great capagiven to the States to condition the
children’s moral values, the parent’s capacity mstiiling different values might be
overcome.

As aggravating factor of this case, the proselytjztonduct is not implemented
by a person, who could develop it as a part ofréligious freedom, but by the Italian
State, which should respect neutrality because Gtnstitution embodies the
fundamental principle of secularism. On the comtrdhe arguments of the Italian

%5 Kokkinakis v. Greege25 may 1993, §48, Series A no.26044arissis and Others v. Greecg4
February 1998, 8§45, Reports 1998-I.
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Government’'s appeal before the Great Chamber pnodame kind of “sociological

confesionalism” as a duty to give a preferentiahtment and visibility to me majority
religion in the public spaces despite it is not dffecial faith of the State; after this, the
Government does not hesitate to put it ahead tovdlfidity of the fundamental rights
using as an excuse the concept of “national péatity’°®. The Italian authorities are
disregarding the principle of secularism and cagisinconstitutional mutation which
modifies the content of the principle of secularigmo a duty of submission to a
concrete religion.

Under these circumstances, the public sphere mare the place of all citizens
to become only the place of the majority, who metelerates the existence of other
ethics options and considers the public spacestha@enatural place to promote a
concrete ideology beyond the fundamental rightscofding to the conclusions of the
Great Chamber, the majority can also place the damifaith promotion before the
specific needs of a vulnerable group, the undechgdren, whose best interest has no
consideration if it does not match the dominantigr@h’'s ideas. Against these
dangerous consequences, the answer given by thh¢REi€tthe acceptance of the Italian
Government's arguments, no matter the consequ&ndafth the assumption of the
idea that majority convictions and symbols, whiadle aot unanimous, can have a
preferential place in the public space, the Grdsniber revokes a judgement that was
“an important step forward in taking minority righgeriously, even when this requires a
rethinking of traditional domestic equilibria” bakseon the European religious
homogeneity (Mancini 2010: p. 26). The result igimmorous doctrine that results
completely useless as mechanism of protection itdfreim’s fundamental rights.

V. CONCLUSIONS

The Great Chamber judgement revoking the firstamse Court decision in the
Lautsi affair is a step backward in the ECtHR doctrinbe Excessive scope it gives to
the national margin of appreciation and the bettarsideration of a concrete belief
system against others it develops in its argumamyery questionable arguments, but,
above these reasons and in a veiled form, the jndgedeclares the renouncement of
the Court to protect the freedom of thought andgi@h of children in a concrete
manner. Indeed, the Great Chamber opts in favatloér principles before their best
interest, ruling on a question about underage wmlavithout speaking about children’s
interests and rights.

Neither of the two Court rulings in this case immmates specifically in their
premises or values the principle of children’s bastrest, but the first ruling shows a
partial and instrumental approach to it. In itsemgnts, the Second Section analyses
the possible direct infringement of the pupils’ddem of thought and religion, and this
is linked with the need of a neutral and impar&ducative environment, which is one
of the essential instruments for achieving chiltheinee personal development and,

*% | autsi v. Italy[GC], no. 30814/06, §36-37, ECHR 2011.
1d. at §71.
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consequentially, to benefit their best interesa assult of the education in real freedom.
But in the conclusion of the judgment, the Secoadti8n only considers a violation of
the art.2 of Protocol No.1 (the right of parentetsure such education and teaching in
conformity with their own religious and philosopaiconvictions), so it is not possible
to say children’s rights are a real focus of attenfor the Court themselves. The final
result of the argumentative development spoils dbetent of the ideas exposed by
reducing the final conclusion to a problem of pésemights strictly. The Court is
suggesting the pupil’s freedom of conscience iy antlirect projection of parent’'s one
with no individual entity, which is to say that hien’s right should not be protected by
themselves, but only as an object of parental aityho

This conclusion is much more visible in the Gredt@ber judgement, whose
arguments contain almost no references to childrigal position in the case. In fact,
the Second Section shows a particular perspectius rulings about religions symbols
(casesDahlab and Lauts) that the Great Chamber does not share now, pdraptly
previously did (cas&ahin.

If the first ruling is not perfect, it contains, laast, a transversal consideration of
the subjective position of children and appointschamisms thatde factq impact
positively in the protection and the promotion leéit best interest in application of an,
apparently consolidated, doctrine about the natytraf public educative spaces. The
final Lautsi judgement, on the other hand, seems to be moretedeto give a
politically correct solution and to not spite Cdtbstakeholders than to address the real
doubt: if a religious symbol has any kind of prgsieing effect on young children and
if this is acceptable regarding the compulsorygeton of their best interest.

The second ruling reveals an incomplete and reohisti approximation to the
problematic question, thinking the problem is lieditto the impact of a potential
“official” indoctrination of pupils on parent’s rig to choose their moral and religious
education in a secularist system. This approachregthe most vulnerable element, the
child, who is the primary target of educative palgblicies and decisions. And this is,
at the end, a controversy about the freedom ofghband religion framed by the
particular characteristics, needs and subjectiseoétiucational context.

When reading the Great Chamber judgement, it isiooisv the pupils’
subjectivity does not deserve the attention of@oairt. It does not hesitate to change
radically the opinion about a measure which diyeatbncerns children without
justifying or explaining how the new position adeghtbenefits or encourages their best
interest or rights. The Court is strictly applyiagrevious doctrine that says the art.2 of
Protocol No.1 idex specialign relation to art.9 of the ECHR, and this circtiange is
true, but only under the perspective of the pareegmrding the State obligation to
respect the parental guide right. This doctrineukhmot be considered as a correct
approach to the problem of the presence of relgjiggmbols in the public educative
space because it forgets the implications on thedivm of thought and religion of
children itself, which is a different right thanrpats one.
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The freedom to choose the religious and moral aducaf the own children has
two main readings. As a right to shape the childreonscience according to the own
convictions, determining its contents without angrgin of freedom for the child, or as
an instrumental right, consequence of the freeddmcanscience, but basically
recognized to serve to the correct and free folnadil children’s conscience. The most
rights-based interpretation is the second one,Usecthe limitations on the children’s
rights are only consequence of their lack of addth and any measure oriented to
substitute their autonomy may be only justifiechasay to reach it in the future. When
the Court subsumes the pupils’ freedom of conseiemwler the art.2 of Protocol No.1
IS, In essence, recognizing their parents a fydacdy to determine from outside which
are the children’s interests, because they do @aokt hany right to be educated in
freedom (or, at least, the Court does not consiyler

The Great Chamber incomprehension of the meaning ddojectives of the
fundamental rights systems when applied to thedddml also influences in the
conclusion, especially when it says that it is &ion that falls into the margin of
appreciation of the States. Under this point ofwithe Court is converting a matter of
rights in an issue about the systems of relatignbbiween the States and the religious
faith, creating an artificial problem and, latewing to elude it. But the most important,
it is renouncing to protect a concrete right, theeflom of thought and religion,
allowing the public authorities to adopt any measthey consider appropriate
according to their own circumstances or the balanteinternal powers. This
circumstance has two critical consequences on énéguiration of the protection of
freedom of thought and religion, especially for tti@ldren. The first one is that,
according to the Great Chamber doctrine, a Statedeaide everything it wants about
the presence of private ethics symbols in the puffiace, no matter if it disturbs
anyone’s conscience or the possible breach of tig t protect the children’s best
interest through a neutral educational system teteto create free citizens.

The second consequence is that, under these pescihe majority symbols are
legitimated to be imposed, overriding any strandéerent or minority belief. In
addition, the Court accepts a State can freelgsetn instrument of this purpose instead
of respecting the plurality, employing the eduadadio system as a mechanism to
publicize religious icons that might orientate jlueing generations to these convictions.
Adults can, more or less, defend themselves agdmstinterference, but the more
suggestible children probably cannot. When educatlecomes an indoctrination
system, circumstance that is not a problem forGheat Chamber, the children’s best
interest is annulled by the particular interestshef majority and, consequently, the free
development of their personality is not guarante€de promotion of a concrete
ideology, if it is majoritarian, seems to be momportant for the Court than the
education in freedom. Under this proposition, thaté can rightfully employ the
education to promote the cultural homogenizatioftopopulation with no limits, and
this behavior will not violate the freedom of coiesce, even if it is clearly contrary to
the pluralism that a democratic society needs todmsidered as such.
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The only interest of the Great Chamber buildingaiigumentation is to conclude
there is not proselytism in the exposition of a i€ttan symbol in the public space
because this kind of icons cannot transmit any aggsswhen this is, precisely, its
natural function. For this purpose, the Court hasproblem to employ an equivocal
concept of “secularism”, assimilating it to a rejec of any religious conviction (as the
judge Power does in his concurring opinion) whes idal meaning of the concept is
neutrality. In the same way, it seems to be vemncemed to avoid any concession to
subjectivity, constantly seeking in its judgemeritjeative reasons to cover up a
suspicious approach.

The first Lautsi judgement gave diffident principles for buildingcancept of
children’s best interest with European scope, paldrly in the educative environment,
but the second one not only contains nothing releaut it complicates this task. The
Great Chamber ruling also leaves in the vaguemessdntent and position of children’s
rights in the European system. Finally, it chantpesprevious doctrine about religious
symbols at school, based in the need for neutraMyhout giving any substantive
argument, which is not very correct under the pointiew of the legal argumentation
and makes almost impossible to integrate all theHRCjudgments about religious
symbols at school in a consistent doctrine.

If the final solution is that every State can adtme measures it considers
without any restriction and individual rights cahmperate as a limit when the margin
of appreciation is invoked, the only thing peopéa ceasonably do is to ask what the
ECtHR is for. At the end, the impression is thahi# exposed symbol had belonged to
any other religion different to Christianity, thenclusion would have been different in
the interest of neutrality and pluralism. In anyseathe Court has lost a good
opportunity to take the children’s rights seriously

BIBLIOGRAPHY

Arletazz, F. (2012). Las sentencias Lautsi en elteexdo de la jurisprudencia del
Tribunal Europeo de Derechos HumarREDUR 10, pp. 27-44.

Asensio Sanchez M.A. (200&)a patria potestad y la libertad de conciencia deinot
Madrid: Tecnos.

Barrero Ortega, A. (2012). El caso Lautsi: la cgréa cruz. Revista Espafola de
Derecho Constitucionab4, pp. 379-409.

Cafamares Arribas, S. (2010). Simbolos religiosoare Estado democratico y plural.
Revista de Estudios Juridigds0, pp. 1-19.

Galinsoga Jorda, A. (2002). Significado y alcaneelal Convencion de las Naciones
Unidas sobre los Derechos del Nifio en el sistemaateccion internacional de

The Age of Human Rights Journal, 1 (2013)
92



The Position of Children’s Freedom of Thought andd®anh
in the Rulings of the European Court of Human Rigimshe Case Lautsi v. Italy

los derechos humanasos derechos del nifidMadrid: Ministerio de Trabajo y
Asuntos Sociales, pp. 161-182.

Gibson, N. (2010). Right to Education in Conformitith Philosophical Convictions:
Lautsi v Italy.European Human Rights Law Revj&ypp. 208-212.

Joyal, R. (1991). La notion d’intérét supérieur’dafant. Sa place dans la Convention
des Nations Unies sur le Droit de I'EnfaRevue Internationale de Droit Penal
62 (3-4), pp. 785-791.

Llamazares Calzadilla, M.C. (2005). “Simbolos rel&ps y Administracion Publica: el
problema en las aulas de centros publicos docerted’lamazares Fernandez,
D. (ed.), Libertad de Conciencia y Laicidad en las Institums y Servicios
Publicos Madrid: Dykinson, pp. 277-300.

Llamazares Ferndndez, D. (200Rgerecho de la libertad de conciencia I. Libertad de
conciencia y laicidad2nd ed.). Madrid: Civitas.

Mancini, S. (2010). The Crucifix Rage: Supranatid@anstitutionalism Bumps Against
the Counter-Majoritarian DifficultyEuropean Constitutional Law Revig\,
pp. 6-27.

Parejo Guzman, M.J. (2010). Reflexiones sobre whtasLautsi y la jurisprudencia del
TEDH sobre simbolos religiosos: hacia solucionesal@cter inclusivo en el
orden publico europedrevista de Derecho Comunitario Europ&ad, pp. 865-
896.

Puente Alcubilla, V. (2001 Minoria de edad, religion y derechbladrid: Ministerio de
Trabajo y Asuntos Sociales.

Ronchi, P. (2011). Crucifixes, Margin of Appreamti and Consensus: The Grand
Chamber Ruling in Lautsi v Ital§ecclesiastical Law Journall3, pp. 287-297.

Solar Cayon, J.I. (2011). Lautsi contra Italia: reola libertad religiosa y los deberes de
neutralidad e imparcialidad del Esta@uadernos Electronicos de Filosofia del
Derechq 23, pp. 566-586.

Suarez Pertierra, G. (2005). La laicidad en la Gmeson Espafiola.Persona y
Derechq 53, pp. 157-181.

Valero Heredia, A. (2009).a libertad de conciencia del menor de edad desue u
perspectiva constitucionaMadrid: CEPC.

Weiler, J.H.H. (2010). Lautsi: Crucifix in the Csasom ReduxEuropean Journal of
International Law 21(1), pp. 1-6.

Zucca, L. (2013). Lautsi: A Commentary on a decidiy the ECtHR Grand Chamber.
International Journal of Constitutional Lawt1 (1), pp. 218-229.

The Age of Human Rights Journal, 1 (2013)
93



