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INTRODUCTION

Qatar ratified the United Nations (UN) Convention on the Rights of Persons
with Disabilities (CRPD) in May 2008 and is obliged as a signatory nation to implement
a number of social and legal measures to become fully compliant. Elsewhere
(Rodriguez del Pozo et al. 2016) we have mentioned that this process requires a
thorough study of doctrinal problems and public policies, and reform-oriented research
that can give us some early clues regarding the general contextual and legal
configuration of Qatar concerning the protection of persons with disabilities.

This article presents some results of a legal research aimed at analyzing the
consistency between the current Qatari legislation and the mandates of the International
Convention of the Rights of Persons with Disabilities as a norm of a higher hierarchy
explicitly embraced by Qatar. In this context, only the legal rules are the object of study
in this research. This does not mean disregarding the importance of factual issues in the
effectiveness of implementing the CRPD through domestic law. This is, though, the first
step towards understanding the impact of the Convention on the domestic legislation of
Qatar. Once this is understood, the social sciences will need to do further research to
determine how the legislation translates into tangible results on the field.

In this paper we will discuss in general terms the main areas in which
implementation of the CRPD will affect domestic legislation in Qatar. As we write this
paper, the State of Qatar is addressing the September 3, 2015 observations of the
Committee on the Rights of Persons with Disabilities, which are based on the progress
report submitted by Qatar earlier in the year, and we believe that our work can help both
the experts and the stakeholders identify the present and near-future challenges posed by
the CRPD that will have an impact on Qatari legislation at large’.

We will start by discussing the CRPD’s innovative approach to disability and
human rights and we will describe some of the common challenges that signatory states
have faced when working to implement the Convention, including some secular social
preconceptions, some elements of classical legal doctrine that gainsay aspects of the
CRPD and financial warnings that could slow down the process of adapting domestic
legislation to the mandates of the CRPD. This will help put into context the main focus
of our work. In a subsequent section, we will analyze the possible implications of the
CRPD for Qatar's legislative framework. We will focus first on the disability model
used when determining the legal definition of disability. Secondly, we will analyze how
the general guiding principle of universal accessibility is present in Qatari legislation so
that we can later discuss how the principle of universal legal capacity contained in the
CRPD might best be amalgamated. In this area we have found reasons to be more
optimistic than the United Nations committee tasked with following up on the
Convention. At every step, we will advance some suggestions aimed at addressing ways
in which Qatar might accommodate the main tenets of the CRPD, while understanding

" UN Committee on the Rights of Persons with Disabilities (CRPD), Concluding Observations in relation
to the initial report of Qatar, September 3, 2015, CRPD/C/QAT/CO/1, available at:
http://www.refworld.org/docid/55eed9fb4.html. (Last accessed November 1, 2015.)
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that the adoption of some basic general steps will help reduce the time and effort
required for its further detailed implementation.

I. THE INTERNATIONAL CONVENTION ON THE RIGHTS OF PERSONS WITH
DISABILITIES. GENERAL GUIDING PRINCIPLES.

The Convention on the Rights of Persons with Disabilities was adopted on
December 13, 2006 by the General Assembly of the United Nations at the end of a long,
participative process that included not only government and international officials but
also representatives of associations of persons with disabilities.

Disability was historically outside the concern of United Nations human rights
bodies (Quinn and Degener 2002: 20 ff., Lawson 2007, Mégret 2008). This changed in
December 2001 when the General Assembly passed Resolution 56/168 creating an Ad
Hoc Committee "to consider proposals for a comprehensive and integral international
convention to promote and protect the rights and dignity of persons with disabilities
based on the holistic approach in the work done in the fields of social development,
human rights and non-discrimination and taking into account the recommendations of
the Commission on Human Rights and the Commission for Social Development"”, and
inviting the "States, relevant bodies and organizations of the United Nations system,
including relevant human rights treaty bodies, the regional commissions, the Special
Rapporteur on disability of the Commission for Social Development, as well as
intergovernmental and non-governmental organizations with an interest in the matter to
make contributions to the work entrusted to the Ad Hoc Committee, based on the

practice of the United Nations"®.

From the very beginning, thus, the UN General Assembly decided to approach
disability based on what we have called elsewhere the social model and placed the
future Convention in the framework of the human rights system (Rodriguez del Pozo et.
al. 2016). The process culminated in the approval by the United Nations of the
International Convention on the Rights of Persons with Disabilities, the first human
rights treaty of the 21* century.

The main purpose of the CRPD is "to promote, protect and ensure the full and
equal enjoyment of all human rights and fundamental freedoms by all persons with
disabilities, and to promote respect for their inherent dignity"”. This principle is patent
throughout the Preamble and the 50 articles of the Convention.

The first nine articles contain general principles about disability and how it
should be defined, establishing a general framework for the interpretation of the rest of
the text based on the social model of disability. In articles 10 to 30, the Convention uses
three different approaches to safeguard the dignity of persons with disabilities. First, it

8 Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and
Promotion of the Rights and Dignity of Persons with Disabilities, available at
http://www.un.org/esa/socdev/enable/rights/adhoccom.htm. (Last accessed November 1, 2015.)
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ensures the effectiveness of existing human rights conventions by reformulating and
specifying their content, adapting their definitions to the varied situations and
experiences of persons with disabilities. Second, it sets out new universal rights such as
the right to universal legal capacity, the right to be supported in every decision-making
process, the right to universal accessibility, the right to reasonable accommodation and
the right to choose a way of life. Third it states a set of specific rights of persons with
disabilities.

Since the Convention embraces the philosophy of the social model of disability,
disability is understood to be the result of the interaction between individual impairment
and social barriers. This is clear in the Convention’s definition of disability, in its
understanding of the role of the principle of human dignity, in its strategy of non-
discrimination, in the level of importance given to accessibility, in its interpretation of
the concept of legal capacity and, finally, in the explicit reaffirmation of an inclusive
social model.

Article 3 sets out eight general interpretation and application principles. In this
section, we will analyze the five most salient ones starting with those two that we deem
particularly important since they govern the contemporary discourse on rights: equal
human dignity and non-discrimination.

The principle of equal human dignity is at the heart of the moral foundation of
human rights (Peces-Barba 2001, Ansuategui 2012). The concept of human rights
cannot be understood outside this framework. This principle demands the free
development of the personality; that every person, on the basis of his or her own
autonomy, can choose and implement his or her life plan (Asis 2013). Human dignity,
in this context, presupposes an independent living. This principle also presupposes that
all human beings have an equal dignity. Equality in terms of dignity thereby becomes
another pillar of the Convention. Among the different ways of defining equality
(Ribotta 2010), the Convention adopts one of non-discrimination and respect for
diversity.

The strategy of the CRPD is to rely on the principle of non-discrimination with
regard to all existing rights in order to ensure that such rights can be equally exercised
by persons with disabilities. The idea of equality, embedded in the Convention,
determines the corresponding obligations of the States Parties to ensure persons with
disabilities are able to realize those rights (Palacios 2009). The text clearly establishes
the unacceptability of any distinction or exclusion, or any restriction of rights at any
time and in any field, on the basis of disability. The concept of non-discrimination
focuses on the discriminatory result and not on the intention and covers discrimination
of all types (direct, indirect and structural) (Quinn 2007).

Universal accessibility is already contained in the Preamble of the International
Convention on the Rights of Persons with Disabilities, highlighting the importance of
"enabling persons with disabilities to fully enjoy all human rights and fundamental
freedoms”. Within the Convention, accessibility is also included in the general
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principles of Article 3, while the whole of Article 9 is dedicated to the issue of
accessibility. Throughout the Convention, universal accessibility is justified by taking
three other fundamental rights as a reference: living independently, participating in
social life and the right to equal opportunity®. Full participation in social life is a right
contained in the definition of disability and is the basis of many of the rights highlighted
by the Convention. However, although accessibility may be achieved through different
means, it is important to focus attention on two of them in particular: universal design
and reasonable accommodation (Asis 2013: 77, Asis 2007, Barranco et al. 2009: 27-42).

Universal design means "the design of products, environments, programs and
services to be usable by all people, to the greatest extent possible, without the need for
adaptation or specialized design” (Article 2). Meanwhile, reasonable accommodation
refers to measures intended to adjust the environment, goods and services to the specific
needs of a person. Reasonable accommodation acquires its full meaning when
accessibility cannot be universally granted and thus it becomes an active right intended
to remedy this particular situation. For example, it is a matter of universal accessibility
to build ramps or install lifts for easy access to a university. It is a matter of reasonable
accommodation to install a particular kind of light bulb at some reading desks in the
library for those for whom standard lighting would not permit them to read.

An integrated approach to accessibility involves: (i) universal design, which
functions as a general principle that is the source of specific duties on the part of the
government and the private sector; (ii) accessibility measures, which are required when
universal design is not satisfied; (iii) reasonable accommodation, when it has been
established that accessibility is not universal, which arises when universal design is not
enough to assure accessibility in a particular situation because the features useful for the
majority act as barriers when they interact with persons with special personal
conditions.

The question of the legal capacity of persons with disabilities was one of the
most controversial topics in the negotiations that led to the Convention. Evidence of this
is that during one of the sessions, the eighth, the Convention was approved with a
footnote to the relevant article that read, "In Arabic, Chinese and Russian, the term
'legal capacity’ refers to ‘legal capacity for rights', not the ‘legal capacity to act™. Finally,
after a complex negotiation process, it was decided to suppress the footnote referred to
above. In general terms, the discussion centered on the adoption of two possible
approaches: the first, and older of the two, adopted the "model of substitution in the
taking of decisions” with its implied distinction between the capacity for rights and the
capacity to act, thus perpetuating the condition of guardianship (or the equivalent status
in each of the States Parties) as an essential instrument. The other, a really novel view,
in accordance with the social model, adopted the "model of assistance in the taking of
decisions"”. This meant that a new legal status would have to be found, the basis of
which would be providing support in the taking of decisions instead of substituting the

% Committee on the Rights of Persons with Disabilities, General Comment No. 2. Article 9: Accessibility
(adopted April 11, 2014), CRPD/C/GC/2.
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decision-making capacity altogether. The adoption of the assistance model amounts to
an authentic paradigm shift in this area, one that will have an important impact on
national legislation in countries that currently use the substitution model™®. We will
discuss below the challenges that this new paradigm might pose for Qatar, and the
excellent position the country is in to enable its implementation.

Finally, the defense of living independently and the advocacy of non-
discrimination makes the CRPD an instrument that seeks to achieve an inclusive society
that respects diversity. Inclusion and respect for diversity, from a human rights
approach, relies on four pillars that should structure public life and public ethics,
namely, political participation, education, employment and the culture-leisure-sport
triad. The Convention thus states inclusive education, inclusive employment and
inclusive sport, are mandatory. It must be noted that inclusion is not only the opposite to
separation, but that it is also different from mere integration. Inclusion is not always
opposed to the construction of special and exceptional circumstances arising from
special features, as long as they respect, as much as possible, individual rights and
promote diversity.

The implementation of the CRPD has had some immediate repercussions, some
of which represent a complete turnaround from the traditional approach towards persons
with disabilities. Firstly, the CRPD transformed the way disability is viewed; rather than
treating disabled persons as passive receivers of charity, they become active subjects of
human rights. In this new paradigm, the social disadvantages suffered by the disabled
are not to be eliminated as a result of the goodwill of others or of the State: instead, they
should be eliminated because those disadvantages violate their fundamental human
rights.

The second impact of the CRPD is that it has given persons with disabilities
enormous visibility as a group; a natural consequence of the paradigm shifting from the
expectant passivity of receiving charity to the active demands of defending fundamental
rights.

Thirdly, the CRPD has had significant repercussions for education at every
level. Inside the group of persons with disabilities and those who work on their behalf,
the Convention will naturally drive awareness of the CRPD as a legal tool to advance
the rights of the disabled. At the societal level, the CRPD promotes the education of
citizens on the nature and dimensions of disability. In formal academic education, the
CRPD requires that the needs of disabled persons are accounted for in the design of
professional qualifications in an array of disciplines, ranging from law to engineering
and from architecture and urban planning to political science.

Lastly, but most importantly, given the focus of our study, is the impact of the
CRPD on the domestic legislation of signatory states. The ratification and subsequent

19 0On this paradigm shift, see Quinn, G. (2009) and Quinn, G. (2010). See also Bariffi, F. (2009) and
Cuenca (2011).
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putting into effect of the Convention require a revision, and oftentimes a reform, of the
internal legislation of the different countries.

I1. IMPLEMENTING THE CRPD: UNIVERSAL CHALLENGES FOR QATAR

Implementing the Convention and the social model of disability that it postulates
Is not an easy task for the legal system of any country. Qatar will not be the exception.
These challenges are beyond the reach of our study, but they need to be mentioned in
order to have a comprehensive view of the work that lies ahead for Qatar and to help
place our contribution into the general context of that work.

Implementing the CRPD has posed theoretical and philosophical challenges:
challenges stemming from traditional legal doctrine and challenges that are social in
nature.

The theoretical challenges have to do with the acceptance of the social model of
disability as the new philosophical paradigm, which requires leaving behind the
historically assumed link between the social value of the person and his or her
capabilities. The social model of disability is frequently viewed as being impossible to
implement, while it is sometimes denounced as being limited to physical disability and
one that pays little attention to diversity (Asis 2013: 18 ff.). These criticisms observed
in other State Parties are most likely to arise in Qatar, and the social actors and
stakeholders must be prepared to address them.

Problems related to traditional legal doctrine arise, first, from the consideration
of international law as a weak mandate, which calls into question the binding power of
international treaties. Legal doctrine will need to be updated to accept that treaties
establish true legal standards, which on occasion will have a domestic constitutional
dimension (Cuenca 2012: 60-97, Asis 2004). A second problem arises from the
assimilation of the rights of persons with disabilities into broader economic, social and
cultural rights, in which protection is always loosely defined (Ansuategui 2010,
Barranco 2010). Every effort should be made to ensure that legal doctrine includes the
fact that persons with disabilities have individual, civil and political rights as well as
economic and social rights, and that they are protected under a uniform human rights
statute.

The third legal-doctrinal problem revolves around the notion of capacity. Legal
personality has classically depended on capacity, therefore the lack of recognition of
capacity for persons with disabilities almost equates to their legal non-existence (Quinn
2009, Asis 2012). The typical response to the capacity of persons with disabilities is the
replacement of the will of the disabled with the will of his or her representative. The
model of supported or assisted capacity is, in this context, difficult to accommodate into
the traditional legal doctrine. As we will see below, Qatar already has made some
inroads towards a model of assisted capacity, which will probably make its acceptance
much easier than in other countries.
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Social problems have to do with the public perception of disability. The disabled
are still considered to be less valid, or even abnormal. Disability is regarded as a
misfortune! and in some areas individuals are uncomfortable in the presence of persons
with disabilities. The medical-rehabilitative model is still mainstream in most societies
where disability is regarded and treated as illness. Ultimately, the social model is not
prevalent in the general population, which creates a number of obstacles to
implementing the CRPD; from lack of political priority to the fear of governments, from
unpopularity to social rejection of measures considered as alien to a particular culture or
simply too progressive. Another kind of social problem stems from persons with
disabilities, and particularly their families, being fearful that a new way in dealing with
disability will decrease their protection mechanisms and put the persons with
disabilities, ironically, in a much more disadvantageous position®?.

An additional social problem comes from the perception among the persons with
disabilities and their families that in the context of the CRPD rights play a limited role
in relations between private parties. Education is needed to spread an understanding that
human rights also include the sphere of private contracts and actually limit the freedom
of the parties to include clauses that are incompatible with those rights™.

The last group of challenges are of an economic nature. Some fear that adopting
the CRPD will have a negative impact on legal certainty, thus negatively impacting
private business and economics in general since unpredicted, poorly understood rights
may lead to imbalances in the field of legal and economic relations among parties.
Others point out that implementing the CRPD is too costly. It should be made clear to
the public and to the business sector that the cost of implementation is not excluded
from the rights discourse’* and that cost considerations could limit changes made as a
consequence of the CRPD if it is proven that to do so will have a negative impact on
other rights™.

Some of the problems highlighted are also present in one form or another in the
other States Parties. Additionally, Qatar is immersed in a comprehensive review of its
legal and institutional organization. Its strategy is aimed at renewing and developing the
country, thereby reinforcing Qatar’s commitment to human rights. Nevertheless,
reforms are occurring right now, so the architecture of their design and the processes
employed to enforce these reforms are still open to input in the light of the CRPD.
Furthermore, particular attention must be paid to the situation of certain groups or
individuals, like women or migrant workers, in order to avoid multiple or intersectional
discrimination, especially in cases where disability is also present. Additionally, Qatar’s

1 On the theory of personal tragedy, see Oliver, M. (1996: 32) and Barnes, C. and Mercer, G. (2003:2-3).
12 These preventions and fears are sometimes present in the discussions and comments of States
representatives and NGO representatives in the text of the draft available in the Report of the Working
Group to the Ad Hoc Committee, A/AC.265/2004/WG/1, available at
http://www.un.org/esa/socdev/enable/rights/ahcwgreportax2.htm. (Last accessed November 9, 2015). See
also De Asis (2013: 19ff.)

13 See, on this last debate, Venegas, M. (2004).

“ Holmes, S. and Sunstein, C. R. (1999).

5 De Asis (2013: 145ff.)
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presence in the international system of human rights protection is still relatively recent
and the State is waiting for the ratification of instruments such as the International
Human Rights Covenants of 1966; the Working Group on the Universal Periodic
Review shows the intention to ratify these particular covenants in their Report.

I11. IMPACT OF THE CONVENTION ON THE QATARI LEGAL SYSTEM

The CRPD was ratified by Qatar in 2008. Therefore the CRPD is mandatory for
the State. Qatar signed the Optional Protocol allowing for individual complaints (July 9,
2007), but this has not yet been ratified. Qatar submitted its initial report to the
Committee on the Rights of Persons with Disabilities in June 2012; the Committee
consi{jsered this report and published a list of Concluding Observations on September 3,
2015,

It is possible to identify, based on the analysis of the legal framework in the light
of the CRPD, two kinds of changes to the Qatari legal system that will be necessary: the
general and the specific. The former has to do with the legal status and the social
perception of disability, while the latter refers to specific reviews of the current
legislation. In the following pages we will consider the model of disability and the
impact of the guiding principles of universal accessibility and of universal legal
capacity, which were explored earlier, to analyze the impact of the CRPD on Qatar's
domestic legislation. Some of our observations are supported by the above-mentioned
Concluding Observations of the Committee.

111.1. The model of disability: medical and rehabilitative

A look at Qatari legislation through the CRPD lens highlights two preliminary
conclusions that may serve as a working hypothesis related to the disability model and
legal rules that support it: the prevalence of the medical model and the invisibility of
disability.

The legal framework of Qatar seems to address disability in a medical-
rehabilitation-charity model approach. Disability is thus categorized as individuals who
present special features and so are outside the range of what is considered normal. The
goal in dealing with disability seems to be in trying to prevent it, and, if it occurs, to
correct or rectify it as much as possible through domestic or State care for the disabled.

These remarks come from the accepted norm that defines persons with
disabilities: Law 2/2004 on the Respect for People with Special Needs, a provision
based on special characteristics (special needs) and the importance of rehabilitation.
This categorization may turn the treatment of persons with disabilities into a process of
segregation by creating special systems and specialized solutions rather than including
them in existing social structures such as schools, workplaces and local communities.

¢ UN CRPD, Concluding Observations.
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This structure does not allow for universal accessibility, although there are many
exceptions introduced by different departments and government agencies. The system
of incapacitation and guardianship follows the same pattern, as we will see below.

The Committee on the Rights of Persons with Disabilities has made similar
observations when noting that Qatari legislation on persons with disabilities "does not
reflect the human rights model of disability"” and that "there is a heavy focus on creating

specialized solutions which lead to segregation™*’.

The medical model seems to be the most widespread in most societies, even in
those that embraced the human rights model long ago. However, in the legal field, the
medical model is being superseded, and it is certainly not the model employed by the
Convention. Hence the importance of changing this model in Qatari legislation and
replacing it with the social and human rights-based model.

The second part of this preliminary observation is that, although there have been
significant efforts in promoting the wellbeing of persons with disability in Qatar
(Rodriguez del Pozo et al. 2016), disability in itself has not yet received systematic
attention from legislation. This phenomenon is called the invisibility of disability, and
has been observed in most countries as a consequence of embracing the medical or
rehabilitation model. In this sense, the Committee has noted that disability-based
discrimination is not explicitly prohibited in the Qatari legal framework'®, which has
made it quite difficult for persons with disabilities to invoke their rights and seek legal
remedies, thus remaining invisible as a problem.

Indeed, even though there is a norm for persons with special needs —Law No. 2
of 2004- the definition of disability is not explicit in a number of policy areas. When it
is present it is included from the perspective of the medical model. While this is better
than no presence and shows Qatar's basic commitment to persons with disabilities, there
are practically no references in the fields of television and broadcasting, transport,
culture, sports, participation in social, political and cultural life and other legislative
areas. The near absence of a direct reference to persons with disabilities in the Qatari
constitution is saved by a clear reference when establishing the requirements for access
to political bodies and institutions, but its absence is noticed when the supreme law
makes reference to equality.

In order to become fully compliant with the CRPD, it would be necessary for
disability to be transversely present throughout Qatari legislation and be based on the
social and human rights-based model. The Committee's conclusions support this
observation. To this end, we will focus on the two requirements most relevant to the
development of disability rights in Qatar, in the order they appear in the CRPD:
universal accessibility and universal legal capacity.

" UN CRPD, Concluding Observations, Paragraph 7.
8 UN CRPD, Concluding Observations, Paragraph 12.
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I11.2. Universal accessibility

Universal accessibility is presented as a sine qua non for the equal exercise of
rights by all individuals. In this regard, it cannot be considered to be a matter subject to
political goodwill, gracious concessions or as a reward for certain individuals or groups.

From the social model perspective, the problem of a lack of accessibility can,
thus, no longer be addressed by adopting special measures within a rehabilitation
process. Every person, as a member of society, requires accessibility as an essential
condition to enable the material enjoyment of his or her rights by obtaining actual
provision of services, using public facilities or effectively communicating with others.

There are some areas that directly affect universal accessibility, namely: access
to urban spaces (e.g. public places, buildings and facilities, public roads and parks,
beaches, lifts, stairs, parking spaces for cars), buildings (e.g. accommodation, private
housing, commercial buildings, public buildings), public transport (e.g. buses, taxis,
underground, trains, planes, boats); access to devices or technologies intended to
support an individual’s mobility (e.g. guide dogs, wheelchairs); access to mass media
and telecommunications; access to visual arts; the use of alternative forms of
communication such as Braille, sign language or easy reading; the use of assistive
technologies for communication, signing and educational purposes; access to health and
social services, insurance and financial services, leisure and tourism; and access to
public administration services and employment.

The accessibility strategy presupposes the realization of universal design,
accessibility measures and reasonable accommodation. Our studies have found that the
Qatari legal system still needs a general law on disability or specifically on accessibility
that establishes the obligation to remove barriers in all the above-mentioned areas. This
iIs necessary for Qatar to assume the mandate of the CRPD regarding the State’s
responsibility in promoting the material conditions needed for the full enjoyment of
rights.

Nevertheless, there are some encouraging, albeit partial, provisions regarding the
accessibility to certain facilities. In recent years, particularly since the ratification of the
CRPD, a number of interesting initiatives have been launched. The Supreme Council
for Family Affairs made available a sign language dictionary, compiled through the
Qatar Cultural & Social Center for [the] Deaf"”. The Supreme Council for Information
and Communication Technology (ictQATAR) issued, in 2011, a National e-
Accessibility Policy to make ICT more accessible for persons with disabilities?®. This
policy aims at ensuring persons with disabilities have equal access to technology and it

19 Qatar Cultural & Social Center for [the] Deaf (QCSCD). The Two Parts Arabic Sign Dictionary 2008,
available at http://qdeaf.org. (Last accessed, November 11, 2015.)

20 Supreme Council for Information and Communication Technology (ictQATAR), Qatar's eAccessibility
Policy, 2011, available at

http://www.ictgatar.qa/sites/default/files/documents/QAT AR's%20eAccessibility%20Policy%620-
%20Eng.pdf. (Last accessed, November 11, 2015.)
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covers a range of e-Accessibility issues including websites, telecommunications
services, handsets, ATMs, government services, access to assistive technologies and
digital content.

From the CRPD perspective, it would be highly desirable for Qatari legislation
to assume the universality of accessibility as a precondition of the exercise of human
rights and to aim to secure the full participation of persons with disabilities in all aspects
of social life?'.

111.3. Universal legal capacity

The Convention approaches the problem of legal capacity in Article 12, which
embodies what is known as the "help and support in the taking of decisions model”, by
stating that "States Parties shall recognize that persons with disabilities enjoy legal
capacity on an equal basis with others in all aspects of life." As was apparent from the
discussions preceding the final text of the Convention®?, Article 12 was quite
controversial given the legislative modifications that it would impose on the domestic
legislation of signatory states. This article represents perhaps the biggest challenge that
stems from the CRPD, since it incorporates the capacity to act—that is the capacity to
create, modify or terminate legal relations by oneself—into the concept of legal
capacity, going beyond the notion of capacity as the capacity to acquire rights.

This novel concept, which represents the abandonment of the "substitution in the
taking of decisions” model and its replacement with one of "assistance and support in
the taking of decisions", projects its influence across all of the rights granted by the
CRPD, and is likely to provoke major waves in the domestic legislation of the State
Parties.

The traditional view of legal incapacitation, based on a concept of disability
anchored in the medical model, resulted in the absolute limitation of the legal capacity
of certain people with physical or mental disabilities who were prevented from carrying
out certain acts related to their assets and other matters of civil life (Dhanda 2007, Asis
2012: 5-25). The philosophy that informs the CRPD, inspired by the social model and
the principle of non-discrimination, supersedes this view. The traditional model is not
consistent with the CRPD requirements.

There is, therefore, a need for new legal instruments based on support for the
decision-making model and taking into account particular circumstances on a case-by-
case basis, paying special attention to those expressions of the individual's will that
either have to do with fundamental rights or with the type of help necessary for the
person in his or her specific circumstances.

! UN CRPD, Concluding Observations, Paragraph 19.
22 See the Report of the Working Group to the Ad Hoc Committee, A/AC.265/2004/WG/1
http://www.un.org/esa/socdev/enable/documents/ahcwgreport.pdf. (Last accessed November 8, 2015.)
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Qatari legislation naturally responds to the pre-CRPD model, and thus allows
the deprivation or limitation of the legal capacity of persons on the grounds of
disability, supporting the substitution model in the decision-making processes. The
Civil Code and Family Code determine that the recognition of full legal capacity
depends on full legal age, the age of majority being 18, and on mental competence. In
this regard, those who are not considered to be in a sound state of mind can be
incapacitated and appointed a guardian.

Law No. 40, 2004, on the Guardianship over Minors Funds provides that "No
person above the age of majority who is subject to a habitual state of madness or
insanity, or is unconscious, mentally deranged or an imbecile ... shall be allowed to
take charge of his own affairs or to administer his estate.” In its general provisions the
Act defines the meaning of "the insane”, "the unconscious"”, "the idiotic" and "the
imbecile” and identifies them as people with mental, intellectual or cognitive
disabilities.

Interdiction or incapacitation of a person requires a court decision after verifying
their condition through the oral testimony of knowledgeable people or employing other
legitimate means of proof. Legally incapacitated persons are subjected to a system of
guardianship in which a third party takes care of or represents the person, or both, and
administers his or her property in accordance with the provisions of the law. To carry
out some proprietary acts of special relevance, the guardian needs judicial authorization.

Mental competence is also considered in Qatari legislation as an essential
requirement for the realization of legal acts and the exercise of civil rights including the
right to marry and the right to a family life, to give or withdraw free and informed
consent to medical care and to access justice.

However, there are some elements in Qatari legislation that are somehow avant
la lettre compliant with the CRPD, and could be interpreted as the seed of a new model
that might extend throughout the legislation. In effect, the Civil Code, although
anchored in the substitution model, allows persons with severe physical and sensory
disabilities (particularly deaf and dumb, blind and deaf, or blind and dumb) who "cannot
understand the contents or surrounding circumstances of a contract, or cannot
effectively communicate his will" the possibility of appointing "a judicial assistant to
assist such person as may be necessary in his best interests” (Article 127). This notion
could be extended to all fields where assistance in the taking of a decision is required. In
any case, this assistance should focus not on the criterion of protecting the individual’s
best interests but on supporting their expression of will and preferences. This approach,
perhaps not easy to implement, would make Qatari legislation truly advanced in
implementing the mandates of the CRPD.

At any rate, it is safe to say that assisted capacity is not an alien notion in Qatari
law. This could be an advantage in the process of implementation.
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This would require, however, no small effort, since the legislation would come
to recognize the legal capacity of all persons with disabilities and would need to
establish an assistant system that allows them to make all decisions themselves and
exercise, with assistance, their rights in as much as that is possible (Quinn 2010)%.

In this area, the Committee on the Rights of Persons with Disabilities has
expressed its “"deep concern” about the Qatari legislation on legal capacity and has
recommended that the country carry out "a review of its legislation with a view to repeal
regimes of substituted decision-making and replace them by supported decision-making
regimes which uphold the autonomy, will and preferences of persons with

disabilities?*".

We believe that this statement is rather pessimistic and perhaps not completely
fair. The Qatari Civil Code already contains, for special cases, a possible notion of
supported capacity, and would just need to extend the assisted capacity model granted
for those special cases to the rest of those that fall under the protection of the CRPD.

IV. CONCLUDING REMARKS

The CRPD is an innovative text in the treatment of disability in the way it has
been crafted with the participation of persons with disabilities, in the philosophy and
guiding principles it adopts, and in its legally binding status for the signatory countries
as an integral part of the universal international human rights protection system. Its
ratification implies for each country the legal mandate to adjust their national legislation
and their public policies regarding the treatment of persons with disabilities.

The CRPD redefines disability as the result of an interaction between the
particular conditions of the individuals and the environmental, socially constructed
barriers that prevent or hinder their participation in social life on an equal basis. The
CRPD's ultimate goal is to achieve an equal enjoyment of human rights and freedoms
for all.

The CRPD establishes a series of guiding principles, among which equal dignity
and non-discrimination are key. In addition, the CRPD adopts the fundamental
principles of universal accessibility and universal legal capacity, and the no-less-
important concepts of inclusion and diversity. These principles can be made operational
by adapting rights that were internationally recognized in a general sense for all human
beings, taking into account the need to remove barriers to accessibility at large. The
CRPD also recognizes new rights that were not previously defined by any international
law.

2 On the model of support, see Cuenca, P. (2012).
* UN CRPD, Concluding Observations, Paragraphs 23 and 24.
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The Convention represents a radical break with historic tradition concerning the
consideration and treatment of persons with disabilities. In this new framework, persons
with disabilities are no longer passive receivers of charity but rather beneficiaries of
enforceable rights. This translates into the need to review and sometimes reinterpret or
even reform the domestic legislation of the signatory countries.

Like many other countries, Qatar will face a number of challenges in becoming
fully CRPD-compliant. Some of these have to do with theoretical or philosophical
issues, others stem from the prevalent legal doctrine, and yet others are social in nature.

Other challenges are more specific. The Qatari legal framework addresses
disability from the medical-rehabilitation-charity model. This atomizes the application
of the principle of universal accessibility, leaving it to the discretion of different
departments and agencies, without a unifying body of rules.

The medical model prevalent to date in Qatar also affects the principle of
universal legal capacity, which requires abandoning the so-called substitution model to
adopt a model of assistance and support in the making of decisions for all persons with
diminished mental abilities. In this point we find that Qatar is quite well positioned to
embrace the principle of assisted capacity since it already exists for some specific cases
in domestic legislation. This would mean a breakthrough in the region. In this regard,
we humbly disagree with the opinion of the UN Committee on the Rights of Persons
with Disabilities, which is much less optimistic.

We recognize that full implementation of the CRPD may require a cultural
change, and that such a change should not rely exclusively on legislative amendments,
but also on the awareness of the public and the sensitivity of those applying the
legislation.
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