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Abstract: Due to ongoing demographic changes, old age is receiving increasing attention, to the extent
that it is considered a “new frontier” of justice, with spatial justice being one of the more recent areas of
interest within the legal sphere. The article aims to explore the relationships among the elderly, rights, and
space, particularly concerning the urban dimension of the latter. The analysis is preceded by a brief account
of the historical significance assumed by old age in philosophy and law, at the intersection of which legal
philosophy is situated.
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1. INTRODUCTION

In De Senectute and altri scritti autobiografici, Norberto Bobbio clearly affirmed
that “[o]ld age is not an academic subject” (Bobbio, 1996: 17). At that time, Bobbio’s
position — which later changed as a consequence of his “affective turn” (Greco, 2022: 167) —
was not so strange: for a long time, old age has not been considered a relevant theme in legal
philosophy, and in cases where it has been taken into consideration, the perspective adopted has
been mostly autobiographical (see, e.g., Waldron, 2017). Yet, as Martha Nussbaum recently
observed (Nussbaum, Levmore, 2017: 61), after disability, nationality and species membership,
nowadays old age may be considered a new “frontier of justice”, and its relevance (also)
within legal philosophy cannot longer be denied. Indeed, the enormous changes in human
longevity and population demographics, which has for some time been a distinctive feature of
the contemporary world, are widely recognised as one of the most insidious ‘challenges’ we
have to confront,' both theoretically and in relation to public policies. One need only consider
the concept of active and healthy aging, in relation to which supranational institutions — the
United Nations and World Health Organization first and foremost — are committed to legal
instruments aimed at addressing the challenges posed by the population ageing.

* Senior Research Fellow in Philosophy of Law at the Department of Law of the University of Ferrara
(mariagiulia.bernardini@unife.it).

''In this regard, see United Nations Department of Economic and Social Affairs, Population Division
(2024). World Population Prospects. The 2024 revision, https://population.un.org/wpp/ and UNDP, Human
Development Report, Human Development Report 2023-2024 [original data], https://ourworldindata.org/
grapher/life-expectancy-undp.

2 Healthy ageing replaces the World Health Organization’s previous focus on active ageing, a policy
framework developed in 2002, thus becoming the object of its attention on ageing in relation to the years
2015-2030. Like active ageing, healthy ageing emphasizes the need for action across multiple sectors,
directed at enabling the elderly to be a resource to their families, communities, and economies. Amongst
the most relevant documents on the issue, see United Nations, World social report 2023. Leaving no one
behind in an ageing world; World Health Organization, Global report on ageism, 2021 and the UN decade
of healthy ageing 2020-2030: Plan of action.
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Amongst them is the adoption of an international Convention on the elderly’s
human rights.? In addition to constituting a further step on the road to the “age of rights”
(Bobbio 1990), it would have a significant symbolic effect: the times are not far off when it
has been (provocatively) asked what human rights have to do with the elderly (Georgantzi,
2018), given the condition of marginalization and oppression to which they — above
all where not self-sufficient — are relegated in contemporary societies, often expressed
through references to ageism.* Indeed, issues related to intergenerational financial justice
and welfare systems,’ as well as those concerning the symbolic and spatial ‘confinement’
and segregation of elderly individuals,® raise questions about the equal recognition of
older adults as (human) rights holders.

This context supports Nussbaum's assertion that old age represents a new frontier
of justice: even though a visible transition of old age is occurring — “from the margins to
the center” (Hooks, 1984) of the legal reflection and, within it, the philosophy of law —,
these issues remain pressing.’

Below, through the adoption of a critical theoretical approach,® I focus on the field
of the so called “spatial justice,” developing some considerations on the relationships
among elderly, rights, and space, particularly in reference to the urban dimension of the
latter. The present introductory reflections aim at identifying a series of issues that, in my
opinion, have not yet received adequate attention within legal philosophy, and therefore
require a more in-depth analysis and discussion. The analysis, which is developed in para.
3, is preceded by a brief account of the relevance historically assumed by old age in
philosophy and law, at the crossroads of which legal philosophy is situated (para. 2). In

3 In this respect, it is noteworthy that in May 2024, the 14th Open-Ended Working Group on Ageing, aimed at
strengthening the protection of the human rights of older persons, officially recognized that the international
human rights system does not fully protect older people’s rights and recommended the establishment of a
new human rights treaty to help address this failure.

4 On this concept, see Robert Butler (1969), who later (1989: 139) defined ageism as “a systematic
stereotyping of and discrimination against people because they are old [...]. Old people are categorized
as senile, rigid in thought and manner, old-fashioned in morality and skills [...].” Ageism can be defined
as a form of structural discrimination that occurs when age is used to classify and divide people, creating
harm, disadvantages, and injustices that ultimately erode solidarity between generations; in this perspective,
the phenomenon does not solely affect older people, but all those who do not fit the parameter of the adult
subject, to which liberal tradition refers.

> On intergenerational justice, see Menga, 2016; Gossieres, 2023; with specific attention to the ageing
process, cf. Gossieres, 2022.

¢ Emmer de Albuquerque Green, Tinker, & Manthorpe, 2021; Tarantino, 2024.

" Doron & Soden, 2012.

8 On the approach adopted, please refer to Bernardini & Giolo, 2017 and 2021.

% The expression ‘spatial justice’, that has been in use for fifty years in the social sciences, can be interpreted
as a shortened expression to identify social justice issues related to space. The rethinking of the relationships
between law, space, and the urban environment, as well as the redefinition of the concept of spatial justice
from a legal perspective, began instead in 2010. Among the prominent figures in this field is the legal
theorist Andreas Philippopoulos-Mihalopoulos (2010, 2015). On the topic, see also Marcuse, 2010; Pirie,
1983; Soja, 2010; Warf & Arias, 2008.
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this way, I aim to support my assertion regarding the marginalization of the elderly in legal
philosophy and illuminate its various representations, which significantly impact legal
policies and the ‘spatial management’ of the elderly and their rights.

2. OLD AGE BETWEEN PHILOSOPHY AND LAW

The idea of viewing old age as a new frontier of justice, as recently argued by
Martha Nussbaum, highlights the cultural frameworks that have historically shaped our
understanding of aging and influenced the (mis)recognition of the elderly and their rights.
Clearly, such paradigms have also had repercussions on spatial justice — which is premised
on the idea that justice has a consequential geography to its formulation (Soja, 2010: 1) —
and on the presence of the elderly in the urban context.

Without claiming to be exhaustive, a brief foray into the path taken in philosophy
and law — areas of undeniable importance for reflection within legal philosophy — may be
useful to understand why the relationship between law and urban space currently seems to
unfold along very different directions, as it will be clear hereafter.

As for the first area, old age is often addressed throughout the course of Western
philosophy, even though not in a systematic way. The distinction between Platonists and
Aristotelians — who, according to Coleridge, represent the two fundamental ways of seeing
the world — also defines the two main lines along which reflections on old age developed
starting from classical culture: as wisdom (Plato) or as decline (Aristotle).!

Old age begins to be a specific subject of philosophical reflection only in the 20th
century, when issues related to the ontological, ethical, anthropological, historical, and
social aspects of ageing emerge in the phenomenological and existential philosophy. In
this perspective, old age takes on a negative connotation: it is the time of remembrance
and regret, with the individual perceived and considered to be ‘behind the times.!!

In those years, Simone de Beauvoir provides a decisive contribution to the
reflections on this subject: she denounces the multifaced systemic exclusion of the elderly,
along the contradictions in its representations. Indeed, in 1970 she observes with rare
clarity and radicalism:

The tragedy of old age is a radical indictment of an entire, mutilating system:
a system that, for an enormous majority of the people within it, provides no
reason to live. Work and exhaustion mask this gaping absence: people find
out about it when they retire. It is much more serious than boredom. Once
old, the worker no longer has a place on earth because in truth he never had

10 See more widely Pinna, 2011.

" Similarly, in his De Senectute Bobbio (1996) observes that the present belongs to the young, whereas the
old, who have lost their social role and appear unfit to live in a rapidly changing society, can only cling to
the past, as preserved in their recollections and memory.
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one: he simply did not have time to notice. When he realises, he falls into
a kind of dazed despair. [...] Are old people really people? From the way
that society treats them, it is not clear. Society admits that they do not have
the same needs or the same rights as other members of the community, as
it refuses to give them the minimum that these deem necessary. To soothe
its conscience, its ideologues have forged contradictory myths, which lead
adults not to see old people as their counterparts, but as ‘Others’. He is the
venerable sage who sits above the worldly plane. He is the old madman
who rambles and raves. Whether we situate him above or below our
species, we still exile him. But instead of disguising reality, we judge it
preferable to radically ignore it: old age is a shameful secret, a taboo. [...]
This is precisely why I wrote these pages. I wanted to truthfully describe
the condition of these pariahs and how they experience it. [ wanted to make
their voices heard: we will be forced to recognise that they are human
voices. We will then understand that their unhappy lot betrays the failure
of our entire civilisation: it is impossible to reconcile it with the humanist
moralising of the ruling classes. [...] We need to start over: our mutilating
system must be radically overturned. This is why we so carefully avoid
approaching the question of advanced age. That is why we need to shatter
the conspiracy of silence. (de Beauvoir, 1970'%)

Thus, in Beauvoir’s view old age is a complex cultural construction, where biology,
social status, existential condition, and ideology each play their part in the devaluation,
marginalisation and discrimination of the elderly."” In what can be considered one of the
first systematic analyses of old age, the French philosopher highlights the elderly’s social
inferiority, which she considers a consequence of the modern emphasis on profit and on
the tendency to marginalise unproductive individuals, to be traced back to the rise of the
liberal thought.

In the legal field, attention to old age is more recent, to the point that nowadays the
elderly are often presented as ‘new’ legal subjects.'* Although some notable changes are
taking place in this regard, the focus of law on old age is still largely ‘casuistic’ (i.e. linked
to specific profiles) and ‘sectoral’ (i.e. mainly related to some branches of law), reflecting
the limited legal significance long accorded to old age in the framework of multi-level
rights protection.'

12 Translation of Lucie Elven, founded on “Le Monde diplomatique”, June 2013 at https://mondediplo.
com/2013/06/14age.

13 Similarly, about twenty years later, the scholar in gerontology and social demography Peter Laslett (1989)
identified five dimensions of old age (chronological, biological, social, personal, and subjective) which
interact and give rise to plurality of ‘ways’ in which people live their lives, thus remarking that age is a
complex multidimensional interweaving of factors where biological, biographical, and social aspects interact.
4 A partial exception is represented by the United States, where since the 1980s a specific branch of law
dedicated to them was established, called Elder Law. See Doron, 2020.

15 For an overview, see Solidoro, 2023.
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This approach may be explained by the very characteristics of age, which is
a problematic legal ‘object’: thanks to its fluid character, it escapes many of the rigid
conceptual categories on which the law is hinged. While law has a dichotomous logic, age —
besides being a multidimensional category — is a continuum which cannot be considered a
fixed characteristic of the person and cannot be categorized within a binary framework.'

However, this limited recognition may also be due to the influence of liberal
thought — with its emphasis on the productive dimension — in law. Indeed, it is easy to
notice how, until recently, the norms regarding the elderly which are present within various
legal systems have primarily focused on specific areas: retirement, social care, healthcare.
For the most part, it has been about recognizing “rights to a residual sociality, or one that
can be reconstructed through practices of resocialization outside of work, and also rights
to everything that can lengthen, or at least ease, the downward path along those steps
destined to come to an end.” (Ferrari, 2022: 1X)

Such a trend allows us to glimpse a parallel with what was observed by de Beauvoir:
just as in the realm of philosophy, the image of old age as a condition of physical and
cognitive decline has long prevailed also in the legal sphere, accompanied by a necessary
unproductivity and the perception of the elderly as an economic and social cost.!’

As is well known, in recent years other cultural paradigms of old age have been
proposed and have influenced the approach of multi-level institutions: in a context marked
by the presence of structural inequality and misrecognition, there is an ongoing effort to
promote equal recognition and respect for these individuals by deconstructing stereotypes
ascribed to old age. To this aim, successful, healthy and active aging are associated with
a positive image of aging, in order to promote the recognition of the elderly’s dignity and
autonomy. Within this latter cultural framework, the active role played by the elderly in
almost every area of life is emphasised, thereby expanding the range of legally relevant
issues for the elderly and overcoming the barriers of ‘sectoralism.’'®

Such an operation has undoubtedly beneficial effects, as it aligns with the socially desired
‘radical overturn’advocated by de Beauvoir. Atthe same time, it is possible to identify a significant
side effect of this approach: the risk of reinforcing the myth of the ‘perpetual efficiency’ of the
elderly, which can expose those who are unable to live according to the standards of successfil,

16 Emblematic of this difficulty is anti-discrimination law, where age does not appear as a standalone factor
of discrimination, to the point that age is unanimously considered the Cinderella of anti-discrimination law.
Furthermore, up to now it has been difficult to identify a group of individuals who could be regarded as
historically and systematically disadvantaged due to age. There has rather been a prevailing tendency to refer
to specific ‘times of life’ in which people are subject to forms of systemic discrimination and/or oppression,
and membership in the age groups concerned is in some way linked to the concept of vulnerability (of the
children, of the elderly, or of the young). In this regard, see Bello, 2021; Bernardini, 2022.

17 Such a representation is an expression of a medicalized approach to aging, which is now being overcome,
but has long prevailed in gerontology. It is primarily related to disengagement theory, now outdated, and
associates old age precisely with inevitable decline. Cf. Cumming & Henry, 1961.

18 On the differences concerning the elderly’s social participation across the European welfare regimes, see
Lakomy, 2021.
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active, and healthy aging to a greater risk of discrimination and exclusion, particularly among
those classified as non-self-sufficient and residing in social care homes.

This risk is evident also when considering the complex relationships between
older adults and urban space, where one can identify ideological patterns that reveal the
cultural codes underlying society, which in turn influence — positively or negatively —
the recognition of individuals and the protection of their rights. After a brief general introduction
on the concept of spatial justice, the next paragraph will identify the key elements of these
relationships.

3. SPATIAL JUSTICE FOR THE ELDERLY: SPACES OF (MIS)RECOGNITION

Having developed outside the realm of legal knowledge, the concept of spatial
justice still presents numerous theoretical and practical challenges to the law (Dussart
& Lerique, 2023: 58)."” However, referencing it is essential, as it reveals aspects that
remain hidden in an understanding of social justice that is not spatial, and it also allows
for reflection on the (spatial) relationships of injustice that exist in society (Madanipour et
al., 2022: 810). This last aspect is relevant in relation to the recognition of individuals and
the validation of the needs and identities of those who are in a condition of vulnerability*:
access to space can be considered a tool for recognizing legal subjectivities, granting
access to goods, services, and resources, as well as exercising related rights.

For the elderly, the convergence of two processes that have taken on particular
significance in the 21st century — population aging and urbanization — has given this
issue increasing and, so far, unprecedented importance. The urban context is becoming
the subject of a “complex and diversified social, political, and economic demand, which
looks at the city as its privileged interlocutor” (Carrera, 2020: 205). Thus, the city demand
translates into a claim to the universal access to rights, to the extent that the right to live
in the city constitutes an aspect of the broader right to a more just city, which is located at
the intersection point of multiple paths, spaces, policies, and rights.

The very existence of this claim suggests that urban spaces are, for the most part,
inaccessible to the elderly: despite cities currently being inhabited by an aging population
and this scenario also characterizing future projections,?' the urban context does not seem
really age-friendly. In this regard, while it has been noted that “Cities are, for the most
part, spaces that are imagined and structured with a younger, working age demographic
in mind,”* it has also been pointed out that the Cartesian subject has long served as

19 Cf. also Nitrato 1zzo, 2023. A preliminary phase of this emergence is represented by the works on legal
geography in the 1990s, in Anglo-Saxon academic contexts.

20 Cf. Benchmarking Spatial Justice in Policymaking, Planning & Design, 30 nov. -5 dic. 2023, https://just-
city.org/conferences/practice/.

2 Cfr. World Urbanization Prospects. The 2018 Revision, released by the United Nations Department of
Economic and Social Affairs (2019).

22 See Handler (2014, p. 12), who further observed: “Older people are not, typically, incorporated into the
mainstream of thinking and planning around urban environments”. For the same perspective, see also Buffel
& Phillipson, 2024.
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the implicit reference for the design of urban spaces.” In short, it was presumed that
urban space users naturally possessed certain characteristics, such as the ability to move
independently within the physical space and the one to be, free from mobility aids and
other supports. Here, one can glimpse the operation of that liberal paradigm which has
long influenced the representation of old age in a medical key. Indeed, within this approach
it was not the city that excluded the elderly, but rather they were unable to adapt to its
rhythms and have access to its spaces, along with all the resulting implications in terms of
isolation and exclusion.

It is true, however, that the one just offered is not the only reading currently
applicable to the relationship between the elderly and urban space, which on the contrary
is characterized by significant internal dynamism, with opposing dynamics coexisting. |
will briefly consider them below.

3.1. Confinement, 'expulsion' and ambiguous recognition

In line with the medical paradigm I have outlined, the first dynamic consists of a
series of techniques that, through the management of space, lead to the misrecognition of
the elderly. The most well-known examples pertain to those elderly who are considered non-
autonomous, particularly the residents of social care homes, who in common thinking embody
the inevitable dependence which is associated with the medical conception of old age.

Social care homes are residential solutions designed to address the loss of autonomy,
cognitive decline, and the potential conditions of social isolation and related loneliness.
As such, they currently play an important role in the care of elderly individuals classified
as non-autonomous, to the extent that are considered an essential pillar of contemporary
welfare systems.

These places are also the subject of multiple criticisms, ranging from their being
part of the ‘care market’ and its neoliberal logics,* to their placement in urban space.
Regarding the latter aspect, there are at least two reasons for caution. The first one relates
to the symbolic level. Although they are located in the cities — typically on the outskirts —,
these structures function as spaces of separation from the norm: as such, they ultimately
conceal the subjectivity of those housed within them, hindering their recognition and
inclusion, both socially and within the urban fabric.

The second one concerns the protection of rights. The issue at stake is not only the
distinction between public space and these particular “private spaces.”? Rather, attention
to space reveals that the architecture of these structures and their internal organization
can transform such places into modern ‘total institutions’ with a segregating effect,
almost as if they were the contemporary ‘heirs’ of the total institutions that Foucault,

2 Cf. Imrie, 2003.
2+ In this respect, see e.g. Desroches, Poland, 2021; Corlet Walker, Druckman & Jackson, 2022.
2 On the political dimension of this traditional distinction, cf. Tronto, 1993.
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Goffman, and Basaglia have reflected upon so extensively (Series, 2022). Adopting this
perspective, which is also supported by the supranational institutions,?® under certain
arrangements social care homes can indeed be considered places of systematic violation
of human rights. ?’

The second technique of exclusion and denial involves the ‘expulsion’ from the
urban context, which arises from a misalignment between the demands of the elderly for
urban spaces and the offerings that cater to a different demographic group. The factors
contributing to this process are many. First, gentrification pushes low-income elderly
individuals to choose more peripheral and less expensive areas.”® The increase in prices
and the rise of the middle-class conflict with the low purchasing power of these elderly
individuals, who are compelled to leave their homes and choose, in fact, the outskirts. In
turn, this choice exposes them to a high risk of ineffectiveness of their rights, as in the
outskirts the availability of services and infrastructure is lower, also in the face of high
demand coming precisely from the elderly.

Furthermore, even if they manage to find affordable housing solutions within city
centres, these individuals face additional barriers. The needs and practices of the ‘new
urban population’ — primarily composed of young people — are often incompatible with
the rhythms and needs of the elderly. Often, the ‘youthification’ of the city center leads
public administrations to prioritize the needs and practices of the new urban population,
thus designing the timings and spaces of the city with respect to population segments that
are ‘other’ than the elderly.”” Moreover, even apart from this trend, architectural and urban
planning still seems to be mostly associated with the idea of a young and growing city
(Simpson, 2015: 14), so that the ageing of the population is leading to a real crisis already

26 In the context of the Council of Europe, for example, such facilities are subject to ongoing monitoring by
the Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT),
while there is a significant body of case law from the European Court of Human Rights related to these
places (for a more in-depth analysis, please refer to Series, 2022).

27 The institution is not a specific place, but a process. A recent document by the Committee on the Rights
of Persons with Disabilities helps to define its qualifying elements: “There are certain defining elements
of an institution, such as obligatory sharing of assistants with others and no or limited influence as to who
provides the assistance; isolation and segregation from independent life in the community; lack of control
over day-to-day decisions; lack of choice for the individuals concerned over with whom they live; rigidity
of routine irrespective of personal will and preferences; identical activities in the same place for a group
of individuals under a certain authority; a paternalistic approach in service provision; supervision of living
arrangements; and a disproportionate number of persons with disabilities in the same environment.” (Cf.
UN Committee on the Rights of Persons with Disabilities, Guidelines on deinstitutionalization, including in
emergencies, 9 September 2022, point 14).

28 The term gentrification refers to a complex process, or a set of processes, that involves the physical
improvement of real estate, the shift from rental to ownership housing management, rising prices, and
the displacement or replacement of existing working-class population by middle-class individuals. This
process involves two connected but distinct phenomena: the redevelopment of a neighborhood's real estate
and urban planning, and the radical transformation of its social composition through the replacement of the
elderly residents.

2 On the process of youthification in relation to the urban context, see Moos, 2016.
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at the planning level. In addition, the weakening of neighbourhood networks and the
presence of mostly mononuclear families contribute to the loneliness of the elderly, thus
hindering them from living in urban centres. Finally, the presence of urban planning and
architectural barriers may also make it difficult for older persons access the urban space.

To remedy what seems an inevitable exclusion, residential communities specifically
dedicated to the elderly have also been built. ‘Age-segregated retirement communities’
are one of the most well-known urban products of the “longevity revolution” (Butler
2008). These gated residential communities, originally widespread in the United States™
and now also in Europe®, consist in living solutions chosen independently by seniors
(rectius: by a specific cohort, that of the active and wealthy ones). They are presented as
more accessible, equipped with services and cultural and leisure activities, and capable
of fostering the social relations of the elderly, thereby countering their isolation. As such,
they are considered to promote the recognition of the elderly and their needs and inclusion.
Nevertheless, these places seem rather to give rise to an ‘ambiguous recognition’: the
choice toward these such closed communities is made, in fact, to leave an inhospitable and
non-age-friendly urban space; furthermore, it is directed to a context in which recognition
takes place only ‘among peers’, that is, among the elderly. This process, far from being
inclusive, seems rather a sort of self-ghettoisation: these housing solutions simply appear to
shift the problem of misrecognition and lack of rights’ protection, placing it in a prestigious
‘elsewhere’, a kind of ‘golden cage’ that risks reproducing a ‘confinement logic’, instead
of an inclusive one. Finally, this living solution, affordable only for the wealthier classes,
ends up accentuating the class division within the elderly as a social group.

3.2. Towards age-friendly (urban) spaces

The crisis of the medical paradigm of aging — which is in the process of being
overcome but has not yet faded — and the emergence of ‘new’ aging paradigms, among
which the active and healthy aging models stand out, have led to the recognition of the need
to create environments (also*?) suited for older adults, to ensure accessibility and usability
for a broader audience. Regarding the living contexts, the design solutions proposed so far
— predominantly experimental in nature and aimed at promoting elderly’s recognition and
ensuring their rights — exhibit some recurring characteristics. They include being located in
safe areas, designed to encourage dynamic interactions with the surrounding environment
and intergenerational dialogue. Furthermore, housing solutions are located close to primary
services and are within walking distance, while transport and infrastructure provide access
to essential healthcare services and are connected to opportunities for social, economic,

3% These housing solutions were actually developed in the mid-20th century in Arizona as alternatives
to residential structures for elderly people; the first city to feature such characteristics, created by Ben
Schleifer, is Youngstown.

31 Consider, in this regard, the Furope retirement homes (King et al., 2000; Huber, O’Reilly, 2004). In the
same perspective, there are also chains of small residential towns for elderly people, like the ones which are
widespread in Southern Italy.

32 The inclusive city encompasses a plurality of ‘forms’ (such as the ‘safe’, ‘friendly’, ‘sustainable’ or ‘smart’
ones), each of which also expresses the desires that emanate from the various excluded subjects.
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and civic participation. In this way, the aim is to promote in individuals the maintenance
of autonomy, interpersonal relations and social participation.

On a legal level, these changes to domestic and urban space can be brought under
the umbrella of the ‘right to independent living’, a multidimensional concept that can
be seen as the essential junction and point of convergence between the person's right to
health, dignity, autonomy and social participation.

Foreseen in the international context by Article 19 of the UN Convention on the
Rights of Persons with Disabilities (CRPD) and widely regarded as applicable also to the
elderly,*® the right to independent living consists of the right to live in the community, with
the same freedom of choice as other individuals.

To this end, State Parties must ensure that these people can choose where to
live and with whom, without being forced to spend their lives in a particular living
accommodation. Indeed, Art. 19 CRPD provides as a necessary guarantee the access to
home-based, residential, or community support services, including personal assistance,
in order to combat isolation and segregation and to prevent institutionalization from
becoming a necessary choice: “[t]he historical and logical core of independent living is in
the critique of segregationism.” (Tarantino 2021, 27).

Art. 19 CRPD is therefore significant both with reference to institutionalization and
to the changes in welfare systems that can contribute to include the elderly. Indeed, to be
effective, the guarantee of the right to independent living requires both the improvement of
the relationship between the social care homes and the urban context —aimed at contrasting
the disempowerment of individuals — and the creation of the conditions which allow the
elderly for living outside the social care homes. In short, to prevent institutionalization and
promote de-institutionalization, as required by Article 19 of the CRPD, it is necessary to
make urban space ‘suitable’ for the elderly, thereby expanding the range of choice options
regarding where to live. In addition to a different distribution of services within urban
space, this expansion of choice options requires the provision of housing types that better
meet the needs of the elderly, such as supportive home cohabitation, intergenerational
cohabitation, or independent living facilities, all aimed at acknowledging the ‘spaces of
presence’ for the elderly and safeguarding their dignity and autonomy.

4. WAYS FORWARD

In light of what has been observed, the implementation of Art. 19 CRPD can
be considered a tool for promoting the full cultural, social, and legal recognition of the

33 There are several reasons for this hermeneutic operation. First, the current lack of an international
convention specifically protecting the human rights of the elderly has led to the CRPD also being considered
applicable to them, given the presence of similar needs, especially with regard to the dependent elderly.
Furthermore, the concept of independence is also found related to the elderly condition in other supranational
normative sources, starting with Art. 25 of the Charter of Fundamental Rights of the European Union.
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elderly. Its implementation requires abandoning the cultural conception that sees the old
person as a passive receiver of assistance and care, an individual in need to be helped with
a welfarist approach aimed primarily at coping with health-related needs, and recognising
her as the protagonist of her own life choices. In the presence of enabling conditions, also
the elderly can lead a ‘flourishing’ life.

It is precisely to this aspect that is linked the ‘active’ character of ageing, which
today is often reductively interpreted according to a productive and performance logic,
linked primarily to the labour market. When correctly understood, the term ‘active’
in fact takes on a meaning that can be related to ‘inclusion’ and ‘participation’, both
in society and in urban life.** In turn, ensuring this participation may require decisive
welfare transformations,* aligning with contemporary demands for a community-based
and proximity-based welfare system that guarantees effective access to health services,
mobility and relationships.

On closer inspection, the importance of these aspects has long since emerged,
especially within studies that focus on the relational and vulnerable anthropology of
the human beings (The Care Collective, 2020; Urban, Ward, 2020), but requires further
discussion and more regulatory and public policy efforts directed towards its realisation. In
this perspective, old age represents a — paradoxically — new situated viewpoint to reconsider
modern cultural, legal, and political categories and promote a real cultural, social, and
institutional transformation. For this reason, old age can be considered the latest and
challenging frontier of justice in the critical project aimed at achieving a ‘radical’ equality
where simply being human guarantees full recognition and enjoyment of human rights.

“Are old people really people?”” de Beauvoir asked in 1970. Answering this question
raises, today as it did in the Seventies, very complex ethical, legal, and political issues.
And the human right to independent living reveals how the path to the actual recognition
of the elderly is only just beginning.

FunpING
I acknowledge financial support under the National Recovery and Resilience Plan

(NRRP), Mission 4, Component 2, Investment 1.1, Call for tender No. 1409 published
on 14.9.2022 by the Italian Ministry of University and Research (MUR), funded by the

3 From the outset, active ageing in international public policy was precisely aimed at overcoming the
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