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1. INTRODUCTION

The prohibition of nuclear weapons is definitely one of the most politically difficult problems that has been tackled over the decades from the Cold War until today.3 Fairly recently, in 2016, the International Court of Justice had an opportunity to issue an authoritative opinion regarding the obligations of States concerning negotiations relating to the cessation of the nuclear arms race and to nuclear disarmament (three cases filed by Marshall Islands v. India4, Pakistan5 and United Kingdom),6 but instead found that it could not proceed on the merits of the cases.7 Finally, 2017 has brought the long-awaited Treaty on the Prohibition of Nuclear Weapons (TPNW).8 Transcribing the prohibition of nuclear weapons into a positive (treaty) law should —at least in theory— close the gap in the ban on weapons of mass destruction. Unfortunately, for the time being, the number of Signatory States has reached 81, and the number of States Parties is only 35.9 Moreover, a quite significant number of UN Members did not participate in the Conference and sent a clear signal that they will not support its outcomes.10 Amongst these countries were, inter alia, all the known or presumed nuclear weapon States (China, France, Russia, United Kingdom, United States, Democratic People’s Republic of Korea, India, Pakistan, Israel).11 Thus, it may be anticipated that the TPNW will probably not enter into force very soon (as it requires ratification by 50 States), and when it does, it will neither be universally accepted, nor significantly influence practice of the nuclear weapon States. It is therefore justified to consider the topical problem, not from a State-oriented perspective, but from a human and environmental-centred one. The aim of the article is to explore this approach. It is based on the thesis that not would only any use of nuclear weapons be contrary to the rules of international law applicable in armed conflict, in particular the principles and rules of international humanitarian law, but it would also violate international human rights law. The article also dwells upon the general (customary) international law aspects of the topical problem.

2. NUCLEAR WEAPONS IN INTERNATIONAL LAW - FROM DISARMAMENT TO PROHIBITION

Notwithstanding the full awareness and knowledge about the destructive force and catastrophic humanitarian impact of nuclear weapons, steps towards the full prohibition of nuclear weapons from the beginning have reached the dead-end of the opposition of nuclear weapon States.12 Several multilateral treaties governing nuclear weapons limit their use, stockpiling, production, and testing,13 but until the adoption of the TPNW there was no conventional norm that would provide for a general prohibition of the use of nuclear weapons. Also a number of bilateral treaties and arrangements aimed to reduce or eliminate certain categories of nuclear weapons.14

The question if any use of nuclear weapons would be contrary to international law was reflected upon by the ICJ in its 1996 Advisory Opinion.15 The Court at the time (that is 23 years ago) presented the standpoint that “in view of the present state of international law viewed as a whole, as examined above by the Court, and of the elements of fact at its disposal, the Court is led to observe that it cannot reach a definitive conclusion as to the legality or illegality of the use of nuclear weapons by a State in an extreme circumstance of self-defense, in which its very survival would be at stake”.16 The ICJ relied, inter alia, on the fact that there was no general treaty prohibiting the use of nuclear weapons (obligation of nuclear disarmament), while there were treaties prohibiting biological or chemical weapons. This normative background changed in 2017, when the Treaty on the Prohibition of Nuclear Weapons (TPNW) was adopted. The full implementation of article VI NPT requires a legally binding norm to prohibit nuclear weapons —this is now possible because of the TPNW. The Treaty explicitly builds on the Non-Proliferation Treaty, as acknowledged in its preamble.

The Treaty on the Prohibition of Nuclear Weapons was adopted by a UN Conference by a vote of 122 States in favour with 1 vote against (Netherlands)17 and 1 abstention (Singapore) on 7 July 2017,18 and opened for signature by the Secretary-General of the United Nations on 20 September 2017. The Treaty includes a comprehensive set of prohibitions on States participating in any nuclear weapons activities. These include undertakings not to develop, test, produce, acquire, possess, stockpile, use, or threaten to use nuclear weapons. Surprisingly - or not - the final text of the Treaty provides for a withdrawal clause in Article 17(2). The said clause grants a States Party a right to withdraw from the Treaty if it decides that “extraordinary events related to the subject matter of the Treaty have jeopardized the supreme interests of its country”. It has been maintained, although several participants (Chile, Ecuador, Ghana, Palestine and South Africa), as well as the ICRC, advocated its deletion, raising the argument of the contradiction between the vague language of the withdrawal clause and the very purpose of the treaty.19 The author also fails to see how the clause is to be reconciled with the preambular concern “about the catastrophic humanitarian consequences that would result from any use of nuclear weapons” and recognition of “the consequent need to completely eliminate such weapons, which remains the only way to guarantee that nuclear weapons are never used again under any circumstances”. Human rights and humanitarian reasons cannot be compromised with the unspecified supreme interests of a country. You simply cannot have your cake and eat it. It is nonetheless a radical, not to say - utopian - viewpoint, incompatible with the reality of international relations and politics that are dependent on compromise.20 As long as weapons of mass-destruction are in the possession of even a single country, there will be no mutual trust and there always will have to be a “safety valve” in arms control treaties.

As already noted, the number of Signatory States reached 70 and the number of States Parties is only 20. Even though it may be anticipated that the TPNW has little chance to enter into force in the near future (as it requires 50 States Parties) it is worthwhile to consider the potential norm-building force of the Treaty. Acceptance (ratification/accession) of the Treaty by individual States —as the evidence of relevant State practice— could lead to the crystallization of a customary norm.21 The prohibition of nuclear weapons has already been endorsed and advocated by the vast majority of countries22 and their practice could be assessed as general (sufficiently widespread and representative)23 and consistent.24 Most probably however, at least several States would not be willing to be bound by the treaty.25 Therefore, the question is —if (sooner or later) the treaty reaches the status of ratifications leading to a (quasi) universal treaty— might it express a customary rule that also binds States that did not ratify the instrument? Would these States be considered as persistent objectors that are not bound by a customary prohibition of nuclear weapons when (if) it comes into existence? The persistent objector rule is based on the idea that it cannot prevent a customary norm from being established, but can only avoid the application of the norm in relation to a particular State or States.26 So far, the nuclear weapons States were willing to reduce and control their nuclear stockpile. However, their official statements against the TPNW (as well as earlier opposition towards further disarmament) seem to meet the criteria for the operation of the persistent objector rule: objection, persistence, and consistency.27 The United States, United Kingdom, and France issued a statement following the adoption of the TPNW where they stated that “We do not intend to sign, ratify or ever become party to it. Therefore, there will be no change in the legal obligations on our countries with respect to nuclear weapons. For example, we would not accept any claim that this treaty reflects or in any way contributes to the development of customary international law”.28 This statement clearly expressed the intent of these States to be treated as persistent objectors.29 However, if the rule to be created concerns a peremptory norm of international law (jus cogens)30 or even a broader catalogue of norms (such as erga omnes obligations31 or particularly “fundamental” customary international law norms of non jus cogens status,32 it is applicable to all States and no State can rely on the persistent objector exception. The use of nuclear weapons would almost certainly affect fundamental human rights that cannot be derogated from in time of war or other public emergency threatening the life of the nation,33 such as the right to life, the prohibition of torture, inhuman, or degrading treatment.34 This issue will be addressed in more detail in the last section of the article.

Owing to the fact that the TPNW has not entered into force yet, the Treaty on the Non-Proliferation of Nuclear Weapons (NPT) remains the most comprehensive convention in this respect. It was opened for signature in 1968 and entered into force in 1970. A total of 191 States have joined the Treaty, including the five nuclear-weapon States.35 Notwithstanding the wide acceptance of the treaty, it has been successful only partially. Its objective was to prevent the spread of nuclear weapons and weapons technology, to promote cooperation in the peaceful uses of nuclear energy, and to further the goal of achieving nuclear disarmament and general and complete disarmament.36 The goal of the global nuclear non-proliferation has largely been achieved, but the same cannot be said regarding the nuclear disarmament. Implementation of article VI slowed down. North Korea announced its withdrawal from the NPT in 2003.

The five nuclear-weapon States  (recognized by the NPT) clearly aim to keep the status-quo. In the Reports on the implementation of the Treaty submitted for the Review Conference that took place in 201537 the following justifications can be found: as for China: “China exercises utmost restraint in the development of its nuclear weapons, which is consistent with its quest for their complete prohibition and thorough destruction, its no-first-use of nuclear weapons policy and its self-defence-oriented nuclear strategy. China’s first-generation leaders, Chairman Mao Zedong and Premier Zhou Enlai, unequivocally stated that “our country may manufacture a small number of atomic bombs, but we do not plan to use them ... we have them only as defensive weapons”38; as for the United States: “The United States would only consider the use of nuclear weapons in extreme circumstances to defend the vital interests of the United States or its allies and partners […] Nuclear plans must be consistent with the fundamental principles of the Law of Armed Conflict, and will apply the principles of distinction and proportionality and will not intentionally target civilian populations or civilian objects”39; as for Russia: “The current version of the Military Doctrine of the Russian Federation approved by President Vladimir Putin on December 26, 2014, is of a clearly defensive nature. According to the Doctrine, the use of nuclear weapons is strictly limited and is admitted in solely two exceptional cases: that of an attack against Russia or its allies involving the use of WMD and that of a threat to the existence of the state itself”.40 As could have been anticipated from the above mentioned statements, the 2015 Review Conference of the Parties to the NPT was unable to reach a consensus on a substantive final document.

The preparatory process for the 2020 Review Conference is currently heading to an end. The third (and the last) Session of the Preparatory Committee for the 2020 Review Conference took place in April-May 2019. The current practice and statements of nuclear-weapon States do not allow for any optimism regarding the outcomes of the Conference.41 Five nuclear-weapon States (recognized by the NPT) clearly aim to keep the status-quo regarding their nuclear doctrine and arsenal. In the Reports on the implementation of the Treaty submitted for the 2020 Review Conference, we find, inter alia, that “The UK independent nuclear deterrent will remain essential to our security today, and for as long as the global security situation demands”,42 that “China has always upheld its commitment not to be the first to use nuclear weapons at any time and under any circumstances, in itself a practical act of nuclear disarmament” and that “China unconditionally undertakes not to use or threaten to use nuclear weapons against non-nuclear-weapon States and nuclear-weapon-free zones”.43 The USA, Russia and France did not submit their reports. In February 2019 the United States and the Russian Federation issued declarations of the suspension of compliance with the obligations under the Intermediate-Range Nuclear Forces Treaty (INF),44 and in August 2019 the USA formally withdrew from the Treaty. These steps represent a significant setback for the nuclear disarmament process and run counter to the implementation of the Non-Proliferation Treaty’s article VI obligations.45

Russia’s current standpoint regarding nuclear disarmament has been articulated as follows: “For Russia, the possession of such weapons is a necessity and the only possible response to very specific external threats. It will not be feasible to renounce nuclear weapons until these threats have been addressed. At the same time, the role of nuclear weapons could be further defined and reduced in the light of developments and changes in the strategic situation”.46 Similar justifications have been presented by the United States.47 Taking the above statements into consideration it may be anticipated that the disarmament process will not get much further.

“The still strong adherence to the practice of deterrence” by a few nuclear weapon States was exactly the argument on which the ICJ relied in its 1996 Advisory Opinion.48 It was deemed an obstacle to the formation and consolidation of opinio juris and a customary rule as to the illegality of nuclear weapons, leading to “a specific and express prohibition” of their use.49 Could such a position be maintained, taking into account that today the prohibition of nuclear weapons is expressly stated in positive law? Moreover, there has been a visible development in the disarmament process since 1996 and, as already indicated, the practice of ultimately almost all other States could be assessed as general (sufficiently widespread and representative) and consistent, and therefore capable of crystallizing a customary ban on nuclear weapons. The adoption of the TPNW is definitely another important step in this direction, and the fact that 122 States supported it in voting is clear evidence of their practice. However it would be difficult to argue that it was the final and definite step of the formation of a customary norm.

To end this part of the article it should be recalled that attempts aimed at restricting the tests of nuclear weapons had also been facing problems. The treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space, and Under Water (known as the Partial Test Ban Treaty) was signed in 1963 and entered into force the same year.50 Throughout the 70s of the XX century, the UN General Assembly adopted several resolutions pointing out the dangers of a nuclear arms race, and calling on States to stop testing nuclear weapons, as well as to ratify the Test Ban Treaty of 1963. As we all know, nuclear testing did not stop together with the cold war. The discussion on the international forum restarted after the test conducted by France on the Pacific in the 90s. The question of the legality of nuclear tests was raised by Australia and New Zealand before the International Court of Justice.51 Efforts of the UNGA,52 as well as of other organs and institutions, finally led to the adoption (in September 1996) of the long-awaited Comprehensive Nuclear Test Ban Treaty.53 The treaty is still not in force.54

Because of the current crisis of arms control and the unwillingness of the nuclear weapon States to bind themselves with a prohibition of nuclear weapons, it is justified to look at the problem from the IHL and IHRL perspective and explore arguments against the legality of the use (or threat of use) of these weapons.

3. INTERNATIONAL HUMANITARIAN LAW PERSPECTIVE

According to one of the basic principles of the IHL the right of parties to an armed conflict to choose methods or means of warfare is not unlimited.55 The aforementioned limitations can be found both in conventional, as well as in customary norms of jus in bello (international law applicable in armed conflict). Until very recently however, there was no treaty norm prohibiting the use and threat of nuclear weapons. Nevertheless, it has well been argued that even without such explicit norm, other principles and rules of IHL are applicable to the use and threats of use of nuclear weapons, such as: the rule of distinction, the prohibition against indiscriminate attacks, the rules on proportionality and precautions in attack, the prohibition on the use of weapons of a nature to cause superfluous injury or unnecessary suffering, and the rules for the protection of the natural environment.56 TPNW in its Preamble explicitly provides that any use of nuclear weapons would be contrary to the rules of international law applicable in armed conflict, in particular the principles and rules of international humanitarian law.

The rule of distinction/discrimination prohibits the use of a weapon that cannot discriminate in its effects between military and civilian targets.57 The law recognizes that the use of a particular weapon against a military target may cause unintended collateral or incidental damage to civilian persons and objects and permits such damage, subject to compliance with the other applicable rules of law, including the principle of proportionality. However, the weapon must have been intended for —and capable of being controlled and directed against— a military target, and the civilian damage must have been unintended and collateral or incidental.58 The rule of distinction (together with the prohibition on the use of weapons of a nature to cause superfluous injury or unnecessary suffering) has been addressed by the ICJ in the Advisory Opinion of 1966. The Court noted that “In view of the unique characteristics of nuclear weapons, […], the use of such weapons in fact seems scarcely reconcilable with respect for such requirements”.59 These humanitarian reasons however did not allow the Court to come to the conclusion that all use or threat of use of nuclear weapons would be unlawful.

Apart from the fact that not all acknowledged and unacknowledged nuclear weapon States are parties to Protocol I to the Geneva Conventions60 (India, Israel, Pakistan and the United States are not, for instance), it has been argued that the 1977 Additional Protocol I is not, as such, applicable to the use of nuclear weapons. Some scholars however present another view.61 Since the text of the Protocol is of a general character and does not refer to any specific weapon or weapon category, it should therefore be presumed to apply to any type of weapon. This interpretation has been challenged by France and the UK in their reservations to the Protocol. The UK explicitly stated that “the rules introduced by the Protocol apply exclusively to conventional weapons without prejudice to any other rules of international law applicable to other types of weapons. In particular, the rules so introduced do not have any effect on and do not regulate or prohibit the use of nuclear weapons”.62 One of the reservations upon ratification made by France may suggest that there could be some (extreme) situations that would justify the use of nuclear weapons.63 France made a similar interpretative declaration to the Rome Statute, trying to exclude the application of “war crimes” to the use of nuclear weapons.64 Russia did not make any reservation of this kind. It is highly doubtful if such reservations are compatible with the object and purpose of the 1977 Additional Protocol I that is  aimed to protect victims of international armed conflicts, and to protect the natural environment from the consequences of such conflicts.65 Purposive approach to treaty interpretation focuses on the spirit of the law and is related to the principle of effectiveness.66 A general exclusion of nuclear weapons from the scope of the Protocol, as well as reservations that justify their use in some circumstances, are in conflict with Article 1(1) of the Protocol where “High Contracting Parties undertake to respect and to ensure respect for this Protocol in all circumstances". The question of whether the war concerned is "just" or "unjust", one of aggression or of self-defence, should not affect the application of the Protocol.67 Moreover, reciprocity invoked as an argument not to fulfil the obligations of humanitarian law is prohibited and this prohibition is absolute.68 Therefore, statements by the nuclear states that they would use nuclear weapons only in “extreme situations”, or if attacked with the same weapon, cannot be reconciled with the object and purpose of the Protocol. This standpoint is reinforced by the wording of the Protocol’s Preamble.

Apart from the harm to the civilian population and objects, a nuclear attack would certainly be disastrous to the natural environment. The study conducted by the International Committee of the Red Cross indicated that there is a customary norm that methods of warfare causing ‘widespread, long-term and severe’ damage to the natural environment is prohibited.69 The threshold criteria for violation of Article I of the ENMOD Convention are either ‘widespread, long-lasting or severe’.70 The same prohibitions are listed in Articles 35(3) and 55 of the Additional Protocol I.71 These three criteria were also reflected in the Rome Statute of the International Criminal Court.72

It may reasonably be expected and assumed that the use of nuclear weapons will cause widespread, long-term, and severe damage to the natural environment and —in consequence— will “prejudice the health or survival of the population”. It seems to be beyond dispute that the damage caused by nuclear weapons exceeds the threshold set up by the Protocol and their use cannot be justified by military necessity. Such a standpoint has, however, not been presented by the ICJ in the 1996 Advisory Opinion. The Court had —in a rather general manner— observed that “States must take environmental considerations into account when assessing what is necessary and proportionate in the pursuit of legitimate military objectives” and that “respect for the environment is one of the elements that go to assessing whether an action is in conformity with the principles of necessity and proportionality”.73 The ICJ thus found that while the existing international law relating to the protection and safeguarding of the environment does not specifically prohibit the use of nuclear weapons, it indicates important environmental factors that are properly to be taken into account in the context of the implementation of the principles and rules of the law applicable in the armed conflict.74 It further acknowledged the existence of the “general obligation of States to ensure that activities within their jurisdiction or control respect the environment of other States or of areas beyond national control” that has become “a part of the corpus of international law relating to the environment”.75

The duty to protect the natural environment against widespread, long-term and severe damage has been acknowledged in the Draft principles on the protection of the environment in relation to armed conflict provisionally adopted by the ILC Drafting Committee on first reading.76 Additionally, the applicability of the principles and rules on distinction and precautions in attack, to the natural environment,77 in fact preclude the use of nuclear weapons.

4. INTERNATIONAL HUMAN RIGHTS LAW PERSPECTIVE

Although the use of nuclear weapons is most often discussed in the light of international humanitarian law, international human rights law is directly relevant as well. Moreover, the human rights regime adds new arguments against the legality of nuclear weapons, strengthens protection afforded to civilians and combatants, and offers a number of implementation mechanisms.78 In other words, even if it were possible to find situations of a limited use of nuclear weapons not in violation of the IHL, human rights standards would apply (also extraterritorially and during armed conflict, albeit with some limitations)79 and would provide arguments for the illegality of such weapons.

Because of the indiscriminate character of nuclear weapons, their use would almost certainly entail an arbitrary (not limited to intentional) deprivation of life of civilians.80 The prohibition of arbitrary deprivation of life is one of the fundamental human rights and it is non-derogable under the IHRL.81 Even though the peremptory status of the aforementioned prohibition remains a subject of scholarly discussions,82 this fact does not necessarily prejudge a question if the persistent objector rule is applicable. As pointed out elsewhere in the article, a broader catalogue of norms may be considered to determine the limits of the persistent objector rule.

The threat to the right to life stemming from nuclear weapons is however not limited to the time of an armed conflict. As rightly observed by the Human Rights Committee (HRC): “This threat is compounded by the danger that the actual use of such weapons may be brought about, not only in the event of war, but even through human or mechanical error or failure”.83 The HRC even suggested that the production, testing, possession, deployment, and use of nuclear weapons should be prohibited and recognized as crimes against humanity.84 In October 2018, the Human Rights Committee adopted a new General comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rights (ICCPR), on the right to life, which reaffirms that the threat or use of nuclear weapons is incompatible with the right to life and may amount to a crime under international law.85 It is worth acknowledging that the Comment also addresses the obligation to pursue in good faith negotiations in order to achieve the aim of nuclear disarmament that was raised before the ICJ by the Marshall Islands and has remained undetermined. The new General Comment thus gives the States Parties to the Covenant clear-cut and comprehensive guidelines regarding their obligations and the implementation of the ICCPR. Its practical impact though remains uncertain, as not all of the nuclear armed States and their allies under extended nuclear deterrence doctrines are Parties to the Covenant. Moreover, even some States Parties presented negative comments towards the document and argued, inter alia, that the issue of the  regulation of weapons (including WMD), fell beyond the competence of the Human Rights Committee.86 The UK stated that it disagreed with the view that the threat or use of nuclear weapons are incompatible with respect for the right to life and may amount to a crime under international law. At the same time the UK acknowledged that “the indiscriminate use of nuclear weapons is incompatible with Article 6 of the Covenant”.87 It is nevertheless difficult to imagine indiscriminate use of nuclear weapons as indicated earlier in this conference paper. France, on the other hand, adopted a different standpoint, and argued that the application of the right to life during armed conflict is governed by the IHL that does not categorically prohibit the threat or use of nuclear weapons.88 While it is true that IHL does not explicitly prohibit the use of nuclear weapons, it has been argued above that it would be incompatible with its fundamental rules and principles. Moreover, the norms which best protect are the ones which apply, be they of IHL or of the ILHR.

Even if the use of a nuclear weapon did not result in an immediate loss of civilian life, it may be argued that long-term consequences from radiation etc. would be in violation of the prohibition of torture, or inhuman or degrading treatment. Taking into account that this norm is commonly regarded as jus cogens,89 absolute90 and non-derogable, the obligations of States to respect it are particularly strict.91 The use of nuclear weapons is inhuman because —as a weapon of mass destruction— it is intrinsically indiscriminate and would cause severe and durable damage to the environment in which we live. Interdependence between the condition of the natural environment and the well-being of the human person (defined as a state when an individual is able to enjoy its human rights)92 has been widely acknowledged by the UN,93 international courts,94 and in legal scholarship.95

Apart from the strictly individual perspective (that is the one concentrated on the rights and freedoms of a direct victim), IHRL makes it possible to adopt a wider approach and take into account the concept of a potential victim96 and of collective rights (including the rights of future generations).   The former concept would be problematic and not very helpful in practice, as “potentiality” has been interpreted rather restrictively.97 More potential seems to lie in linking the harm to the natural environment with human well-being and the health of current and future generations.98 Nuclear weapon consequences are potentially dangerous to all humankind, and thus a matter of concern of all States and of the international community as a whole.99 The global and systemic relationship between the consequences of the use of nuclear weapons for health, the environment infrastructure, food security, climate, development, social cohesion, displacement, and the global economy was acknowledged by the UNGA100 and expressed in the TPNW Preamble.

Environmental issues were invoked by the Marshall Islands which filed complaints against India, Pakistan, and the UK to the ICJ, regarding an obligation to pursue in good faith and to conclude negotiations leading to nuclear disarmament. Complaints were based on the provisions of the NPT (especially its Article VI), as well as on the customary international law.101 In the complaints, the very serious consequences for human health and the natural environment caused by nuclear tests were raised.102 A question that emerges with regard to the natural environment, human rights relationship, is whether individuals could file complaints to the human rights protection organs (and possibly be awarded a just satisfaction) based on the harm to the environment caused by nuclear weapons.103 Prima facie, it seems that such complaints could be regarded as admissible ratione materiae and ratione personae. So far only one complaint has dealt with nuclear tests (in this particular case the tests were conducted in the South Pacific).104 HRC regarded the complaint inadmissible ratione personae because the applicants did not manage to prove their victim status in connection with the environmental damage. However, it cannot be excluded that if in the future, in similar cases, the applicants were able to present convincing scientific arguments and prove their status as victims of a  specific environmental harm, human rights organs would look into the merits of the case and declare a violation. Such application would nevertheless be very complex and other problems could arise, especially the admissibility ratione loci, the criterion of effective control and the issue of extraterritorial application of human rights treaties (if the case were to deal with the responsibility for territories not within the jurisdiction of the Respondent State).

5. CONCLUSIONS

The practice of nuclear weapons States towards the testing of nuclear weapons and their use has not changed much in the decades since the Cold War. It may be anticipated that nuclear disarmament will not be continued if the “will” of States prevails over humanitarian and environmental considerations. The long awaited adoption of the Treaty on the Prohibition of Nuclear Weapons did reaffirm the fundamental importance of the humanitarian perspective with regard to nuclear weapons, however the Treaty will most probably not become binding for all UN Members (especially not for the nuclear weapon States). Even though its adoption should also be perceived as a significant step towards the crystallization of a customary obligation of nuclear disarmament, the problem of persistent objectors remains. Hence, prospects for the universal abolition of nuclear weapons are rather weak. It is also unrealistic to rely on the “morality” of States and their resignation from the policy of deterrence which aims to protect national interests and sovereignty.105 It is therefore justified to turn to the arguments based on the IHL and IHRL to support the general prohibition of nuclear weapons. The answer to the provocative question put in the title of this contribution is naturally negative: there is no freedom from nuclear tests and nuclear weapons in the catalogue of human rights. In the article some arguments were presented in support of the view that nuclear weapons cannot be used consistently with IHR and IHRL. It is a somewhat idealistic106 conclusion, and some might say that it does not take into account the realpolitik considerations.107 While that is true to some extent, it does not mean that this perspective is to be abandoned, especially because the IHRL provides still underestimated mechanisms and arguments against the use (and threat of use) of nuclear weapons.
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